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Software License and Services Agreement Checklist

1. Scope of License

· Exclusivity.  Determine whether the license should be exclusive or nonexclusive. 

· Transferability.  Determine the extent to which the licensee (the customer) can assign, distribute, or sublicense the software.

· Third party use.  State whether the license allows the affiliates, outsourcers, consultants, and other service-providers of the customer to access and use the software.

· Operational restrictions.  Determine whether the license should restrict the use of the software to specific: (i) sites; (ii) hardware; (iii) operating systems; (iv) numbers of total users or concurrent users; (v) levels or types of usage; or (vi) number of copies.

· Software maintenance.  State whether the license includes updates, enhancements, new releases and platform changes.

· Copies.  Clarify whether the customer can make backup and archival copies, and if so, the number of backup and archival copies that can be made.

· Corporate restructuring.  Determine the impact of a merger, acquisition, divestiture, or reorganization on license use.

2. Purchase of Hardware

· Requirements.  Determine the hardware required to run the software, including model, price, and performance information. 

· Responsibilities.  Identify who the customer will purchase the hardware from.  If the customer will purchase hardware from the vendor, is the vendor charging a premium?

· Hardware warranties.  If the vendor will provide the hardware, determine which of the hardware manufacturer’s warranties and indemnities pass through to the customer. 

· Maintenance.  Clarify the parties’ responsibilities with respect to how the hardware will be serviced.

· Upgrades.  Determine the upgrade path of the hardware, and address any limitations with respect to hardware upgrades.

· Interoperability.  Consider the degree to which the recommended or required hardware is interoperable with the customer’s other hardware and software.

· Capacity.  Determine the capacity of the hardware as configured.

3. Implementation Services

· Basics.  Determine whether the vendor will provide implementation services.

· Obligations.  Ensure that the implementation plan lists the specific tasks to be carried out by both the vendor and the customer, including the timing and duration of each task.

· Personnel.  Identify the vendor personnel who will be involved in the implementation.  

· Background checks.  Consider whether background and security checks of the vendor’s personnel are necessary or appropriate.

· Customer approval.  Describe the customer’s right to approve and replace the vendor’s personnel.

· Ability of vendor to change personnel.  Determine if there should be any limits on the vendor’s ability to replace or reassign personnel.

· Key Personnel.  Determine whether there should be specific vendor personnel who cannot be replaced or reassigned without the customer’s consent.

· Post-implementation.  Specify the vendor’s post-implementation obligations, including the extent of the vendor’s pre-live, post-live, and ongoing obligations.

· Training.  Determine what training the vendor will provide to ensure that the customer’s personnel will be adequately trained to use the software.  Determine if the training approach is “train the trainer” or some other approach. 

4. Acceptance Testing

· Criteria.  Ensure that the testing criteria are clarified and that the reasons for which the customer can reject the software are described.  

· Testing plan.  Specify the types of pre-live and post-live testing that will be performed (e.g., unit tests, system tests, and stress tests).  List and describe both the pre-live and post-live test procedures.  

· Error Correction.  Determine how and when software errors are corrected as they are discovered during testing.  How long does the vendor have to correct software errors?  Is there a “drop-dead date” or a limit to the number of retests?

· Acceptance/rejection.  Determine what constitutes acceptance, how the customer’s acceptance is communicated, and the remedy if acceptance is not achieved. 

5. Payment Terms

· Basics.  Specify payment form and amount.  Determine if the fee is: (i) a fixed lump sum; (ii) a fixed periodic fee; (iii) variable; (iv) based on a not-to-exceed price; (v) computed on a time and materials basis; or (vi) computed using some other method.

· Payment schedule.  Specify payment schedule, and whether payment will occur upon the achievement of specified “critical milestones,” such as: (i) the contract’s effective date; (ii) delivery; (iii) installation; (iv) the completion of required support and maintenance; (v) the completion of training; (vi) pre-live or post-live acceptance; (vii) the go-live date; or (viii) a specified number of days after any of these events.

· Included items.  Determine all fees or amounts that will be payable, specifically addressing:  (i) the base software; (ii) modifications/customizations/interfaces; (iii) updates/new releases; (iv) documentation; (v) installation; (vi) training; (vii) technical support and maintenance; (viii) warranty; (ix) taxes; and (x) travel and out-of-pocket expenses.

· Holdbacks.  May the customer hold-back a portion of fees until go-live/acceptance?  If so, what event triggers payment of the holdback?

· Currency.  If the parties are from different countries, specify the currency that will be used for payment, and address exchange rate fluctuations.

· Taxes.  Who will pay any taxes?  Consider whether the customer is a tax-exempt entity.

6. Support and Maintenance

· Support term.  Identify how long the vendor will support the software and the date support services will commence.  State whether (and if so, how) the customer can renew support.  

· Termination.  Who can terminate support, and on what basis?

· Problem resolution.  Specify the vendor’s problem response and resolution commitments (e.g., help desk, problem tracking, action plan).

· Fees.  What are the support fees and when are the fees payable (e.g., annually in advance, quarterly, monthly)?  Is there a cap on renewal increases or a cost-of-living adjustment?

· Out-of-scope work.  If there is a likelihood of any out-of-scope work, describe the procedures through which such out-of-scope work will be priced, approved, and performed.

7. Ownership Rights

· Other software.  Determine whether the agreement addresses rights to any necessary third party or “off-the-shelf” software.

· Derivative works.  If the software is to be modified in order to be customized or configured, clarify who owns the resulting modifications and interfaces.

· Customer’s data and intellectual property.  Ensure that the customer’s ownership rights with respect to data and intellectual property (patents, copyrights, trademarks, and trade secrets) are clearly stated.

8. Confidential and Proprietary Information

· Definition.  Ensure that the agreement adequately defines confidential information.

· Standard of care.  Specify both the standard of care that the parties will use to protect the confidential information and the duration of the protection.

· Third party access.  Determine if disclosure of the confidential information to each party’s affiliates, outsourcers, consultants, and other service-providers is required or permitted.

· Continuing obligations.  Specify whether (and if so, how) the parties will return or destroy the confidential information upon the termination or expiration of the agreement.

· Regulatory requirements.  Address any special regulatory requirements applicable to the confidential information, such as regulations under HIPAA, the Gramm-Leach-Bliley Act, or the European Union’s Data Privacy Directive.

9. Term; Termination

· Term.  State whether the term of the license is perpetual or limited, and if it is limited, state its duration.

· Renewal.  If the agreement’s term is limited, specify how it can be renewed (e.g., mutual consent or “evergreen” extensions).

· Termination rights.  Determine the circumstances under which each party can terminate the agreement (e.g., for cause and for convenience).

· Post-termination.  Identify the effects of termination and the parties’ post-termination obligations (e.g., return of software, continued use, transition assistance, continuation of support services).

· Material breach.  If a party can terminate because of the other party’s “material” breach, describe what constitutes a material breach (pay particular attention to whether the repeated occurrence of “small” breaches is sufficient).

10. Disputes

· Informal procedure.  Determine how the parties will attempt to resolve any disputes informally.  Specify the informal dispute resolution procedures (e.g. escalation procedure, timeframes, level of executive involvement, location of meetings).  Consider whether disputes involving injunctive relief should be handled on an expedited basis.

· Alternative dispute resolution.  If the parties prefer to arbitrate or mediate any disputes, specify: (i) the procedural rules that apply; (ii) the way arbitrators or mediators are chosen; (ii) the controlling law; (iii) the location of the arbitration or mediation hearing; and (iv) the types of disputes that will not be subject to arbitration or mediation, if any.

· Litigation.  If the parties contemplate using litigation in any dispute, specify the controlling law and the jurisdiction where the litigation will take place.

11. Warranties

Determine what warranties will be made by the vendor.

· Quality of services:  (i) in a professional manner; (ii) in accordance with industry standards; (iii) in compliance with policies and procedures, and any applicable laws and regulations; (iv)  appropriately qualified personnel.

· Software performance:  (i)  free of material or frequent errors; (ii) no undocumented features; (iii) conforms to request for proposal, proposal, specifications, and documentation; (iv) commitments on scalability, response time, capacity, availability, “turnkey” solution, compatibility, interoperability, integration; (v) compliance with applicable laws and regulations, including  Sarbanes-Oxley and SAS70; and (vi) conformance to service levels.

· Software and data integrity:  (i) adequate security controls; (ii) no destruction or improper alteration of data; and (iii) no disabling devices, viruses, worms, or other limiting code routines.

· Intellectual property:  software does not infringe a third party’s intellectual property rights; there is no actual or threatened lawsuit alleging infringement.

· Cooperation:  vendor will fully cooperate with the customer’s other service providers.

· Other warranties:  (i) commitment not to stop supporting the software; (ii) software contains no open source code; and (iii) adequacy and quality of documentation and training, including the frequency and quality of documentation updates.

· Breach of warranty.  Identify any express remedies for a breach of warranty.  State whether any of these remedies are:  (i) conditioned upon a customer obligation or upon some other event; (ii) sole and exclusive of any other remedies; or (iii) require the vendor merely to repair or replace the software in lieu of paying damages.

· Disclaimer.  Determine the risks posed by any warranty disclaimers (e.g., a disclaimer warranties of merchantability and fitness for a particular purpose).  

12. Indemnification

· Basics.  Does the agreement contain indemnities for:  (i) infringement of intellectual property; (ii) bodily injury and property damage; and (iii) use of output?

· Limitations.  Specify the limitations on indemnification, such as:  (i) what and who is covered; (ii) all costs incurred versus final judgment; (iii)  process and procedures; (iv) whether subject to limitation of liability; (v) remedy for infringement of intellectual property (repair, replace, refund); and (vi) exceptions to indemnification.

13. Limitation of Liability

· Mutuality.  Determine whether the limitation of liability clause should be mutual.  

· Direct damages.  Determine the maximum amount of direct damages recoverable by each of the parties. 

· Indirect damages.  Identify the business risks associated with any limit on the amount of indirect or consequential damages.

· Exclusions.  State what types of claims are excluded from the limitations of liability and exclusion of indirect damages, such as:  (i) indemnities; (ii) breaches of confidentiality; (iii) unauthorized or improper use; (iv) vendor’s suspension of services or repudiation of the contract; and (v) a party’s negligence resulting in bodily injury or damage to property.

· Time limit.  Is there a limitation on the time permitted to file a lawsuit?

14. Source Code Escrow

· Basics.  Determine if escrow of the vendor’s source code is needed or appropriate.

· Escrow agent.  Identify the escrow agent.  Does the vendor have a separate source code escrow agreement with the escrow agent?

· Source code deposits.  State when and how often the vendor shall make source code deposits (both initially and as the software is updated).

· Verification.  How does verification work?  What is verified?  By whom, and how often?

· Release.  Identify the circumstances under which the source code will be released (e.g., bankruptcy, reorganization, failure to support, failure to market, end-of-life).  State whether the vendor has a right to object to source code release, and if so, the procedures for resolving the vendor’s objection.

· Rights.  Describe the customer’s rights upon release of the source code.  

· Payments.  Determine who will pay for the escrow account.

15. Disaster Recovery

· Plan.  If the engagement requires the vendor to provide disaster recovery or business continuity services, ensure that the disaster recovery / business continuity plan is adequate and included as part of the agreement.

· Requirements.  State whether the vendor is required to provide full or partial restores of the software and any data.  Describe the extent to which the vendor must cooperate with the customer’s disaster recovery vendor.

· Normal operations.  Determine the length of time after a disaster in which the vendor must return to service levels. 

· Force majeure.  Determine if any of the vendor’s disaster recovery obligations are negated by a force majeure (act of God) clause elsewhere in the agreement.

16. Other

Determine if the agreement should address the following topics:

· Assignment.

· U.S. or other bankruptcy code.

· Insurance requirements.

· Non-solicitation/non-competition.
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