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MASTERING THE NEGOTIATIONS PROCESS

Introduction

Whenever I am asked to speak about negotiations, I am always reminded of a very difficult Director of Telecommunications for a major European telecommunications company with whom I once negotiated when I worked for a company that developed and licensed video-on-demand systems. The Director, his attorney, my Director of International Sales and I were finally down to a few final major issues following what had been a particularly painful and complex negotiations process. We met in a tiny conference room at Charles De Gaulle Airport and spent hours trying to get the Director and his attorney engaged in a dialogue about our reasonable mutual goals. But the Director wouldn’t budge and nastily insisted that we give in to each of his demands. Even his attorney was beginning to pull his hair out. 

Finally, I stopped, took a breath and told him that I believed that the sign of a successful negotiation was when both parties walked away from the negotiation table happy, not that they had necessary gotten everything on their wish list of negotiations points, but that they had gotten everything reasonable to set the stage for a mutually successful business relationship. The Director furrowed his brow at me, shook his head no, hit the table with his fist and said, “No, I believe that the sign of a successful negotiation is when everyone leaves the table crying!” There was silence for a moment and then a hint of a smile on his face. We all started to laugh and the ice was broken. We then started to reasonably negotiate in earnest. 

I think of the story of the Director because it reminds me of just how important the negotiations process is. And it is just that, a process and not an event. In business it is also an important relationship-building process that starts at “hello” when one party wants something from another party. When one party simply goes for the jugular and doesn’t negotiate with the objectives of the other party in mind, then the relationship may either start off on the wrong foot or may be destroyed. That kind of behavior causes one to wonder if the rest of the business relationship is going to be as painful as the negotiations. 

This presentation is about what the process is and how it can make a huge difference in helping you achieve your negotiation goals. If you recognize the objectives and needs of the party with whom you are negotiating and prepare a plan for managing the process, then you and your clients will be in a much better position to own the process and negotiate your best deal.

Negotiation is a Process and Not an Event 

Recognition that negotiation is a process is not an event is the key to a successful negotiation. Negotiation is not just when the business people and their lawyers put together their listing of issues and lock themselves in a conference room or conduct a conference call to hammer out the issues. It is a process that starts long before legal becomes involved and requires parties on both sides to probe, probe, probe and understand the goals and objectives of the parties on the other side of the negotiation just as well as they understand their own. The more that you and your clients learn about the party on the other side, and before you conduct the conference room or conference call negotiations with the business people and attorneys, the better prepared you and your clients will be to handle issues, misunderstandings and problem people as the negotiations progress. 

A friend of mine is a consultant who had clients in a small programming services and systems development business. The clients were three men who had set up their business in New York and entered into professional services agreements with fourteen programmers in various major cities around the United States to handle local contract work on an ad hoc basis. The clients were elated when representatives from a Fortune 500 Company took an interest in their services and asked to meet with them. One of the Fortune 500 Company’s representatives asked the clients about the size of their company. Only the clients never bothered to find out why she was asking the question and what the needs of the Fortune 500 Company were as part of their negotiations process and before they answered that question. Instead, they immediately reassured the representative that they had offices in New York and programmers in fourteen offices in major cities across the United States. The representative said, “Oh that’s a shame. We were seeking the services of a small company because in our experience small companies are more flexible and can get the job done more quickly. Unfortunately your company is too large for us.” A painful lesson indeed.

The Earlier That Legal Becomes Involved The Better

The earlier that your business people get you involved in the process the better as you can help them structure their deals from the beginning, ask them questions that will help them to start to formulate their pre-negotiation plan, and list common issues that arise in IP and technology transactions that they may not have considered and which you know will or should come up during their negotiations and be addressed in the contract. For example, your clients may want to license the rights to a system that is mission-critical to your client’s business, however they may be thinking only about current project deadlines and not whether the system will accommodate their rapidly growing international business in a year or two and whether it is possible or what it might take or cost to increase the capabilities of the system. Or, you might list and discuss common issues that arise when it comes to negotiating service level agreements for your client’s new mission-critical system such as whether there is a 24 x 7 help desk available and the kinds of resources and support that will be provided, whether the services are outsourced, steps that are taken to resolve an issue or fix a problem, escalation procedures and turnaround times, preventative and remedial maintenance downtime, procedures and issues, guaranteed percentage of time that the system will be fully operational and how your client may be damaged if the system goes down for any length of time and penalties for the same etc. 

If you are not included early enough in the process, then your clients may negotiate their business terms and discover to their dismay that what they had thought was a contract that was ready to be signed still requires a lot of work and further significant negotiation. And when project deadlines are at stake (and if your business people have made the classic error of telling the vendor’s negotiators that they are “toast” if the contract is not signed by a certain quickly approaching date) you and your client may likely have lost your leverage to negotiate terms that, had you broached them early in the negotiations, may have been resolved to the mutual satisfaction of your client and the vendor.

If you are in-house counsel, you have a better chance of getting the word out to your internal clients of the merits of getting you involved early in the negotiations process since you work with employees on a day-to-day basis and in close proximity to them. In assisting my business people with their negotiations, I found that one of the best ways get the word out was to hold round table discussions or brown bag lunches for management employees who typically negotiate on behalf of the company and cover common topics for their consideration. Once the word was out, I had a trail of employees beating a path to my office.

If you are outside counsel, the task may be more difficult because you may not be contacted by a client until the time that he or she perceives that your services are needed which may often be the very end of the negotiations process to review, draft or modify the contract, or negotiate the “legal terms” with the other party’s attorney. However, if you routinely handle business transactions for particular clients, you may be able to impress upon them that it is cost effective for you to become involved early to set the client on the right course, and not to necessarily handle the entire negotiation process for them (unless they want you to) which they may see as being cost prohibitive. 

Identifying Negotiation Team Members and Roles

Typical team members in a business negotiation may include any combination sales, marketing, procurement, IT, customer service, business development, finance, legal, business stakeholders and executive management personnel. Not all of the team members will be involved at the same time and in the same way. Also, roles of each team member may change depending upon how the negotiations proceed. If you and your client’s negotiation team find that a strategy is working, then by all means continue to use what works. Negotiators on the other side will too! If a strategy isn’t working, or if there are problem personalities on the team, change their (or your) role and try different strategies or people until you find one that works. And since not everyone is going to get along with everyone else all of the time, it’s to be expected that roles may have to change to keep the deal moving forward. 

There should be a core team involving the major players who may need the expert assistance of other team members over the course of the negotiations for any complex negotiation. No matter what, it is paramount for the team to form a united front to negotiators on the other side even if team members are not in complete agreement one hundred percent of the time. Oftentimes the toughest negotiations are with your own team members so it is very important to air your disagreements and resolve your differences away from negotiators on the other side. If any member of your team allows negotiators on the other side to become aware that there is discord amongst your team members, they may try to take advantage of the situation and employ what can be very unpleasant yet effective divide and conquer strategies to split up members of your team and obtain preferred terms for themselves. Never let on that there is any disagreement amongst your team members unless it is part of your well-orchestrated plan. (Note: While attending the World Negotiation Forum in New York, New York in November, 2005 an audience comprised of several hundred business executives representing a variety of businesses in corporate America was asked how many of them considered their own internal organization negotiations tougher than negotiations with third parties. Approximately three quarters of the audience raised their hands.)

If you find yourself or another member of your team to be the object of a divide and conquer strategy (i.e. a negotiator on the other side suggests that you or another person on your team is being inflexible, unreasonable or obstinate, perhaps because he or she has sensed or heard that there is disagreement on your team or to test the waters to see if he or she can persuade you or your other team members that the terms that the “inflexible, unreasonable or obstinate” team member is insisting upon are unreasonable and therefore an impediment to getting the deal done), there is nothing wrong with letting negotiators on the other side think that they’ve won the battle while you (or a member of your team) step down and work from behind the scenes in support of your team’s well thought out pre-negotiation plan. Or it may be effective to change the dynamics and substitute another attorney or business person for the face-to-face meetings. Switching team members or escalating issues to upper management as an effective strategy is done all of the time and should not be a source of embarrassment to anyone who needs to step down as a team member. After all, negotiations are never personal but only about business. And don’t doubt for a second that negotiators who employ these divide and conquer strategies are hoping that you and your team will take their strategies personally, become upset and give them what they want. These kinds of negotiators never take any of this personally and while they want you to believe that they are upset, their only goal is to get their best deal. 

I strongly suggest that one team member be designated as the single point of contact to keep negotiators on the other side from calling and discussing the terms of the deal with or soliciting information from individuals within your client’s organization who might inadvertently divulge information that may put the negotiation team at a disadvantage. This sole point of contact should be a calm, focused and detail-oriented individual who does not become easily upset or stressed out during the heat of negotiations, keeps the team members focused on the issues and strategies, keeps the negotiations momentum going and understands the importance of keeping the negotiation team’s pre-negotiation plan, strategies, needs and objectives close to the vest so that negotiators on the other side will not become privy to them and use them against the sole point of contact’s negotiation team. 

All of the core team members who are involved in face-to-face negotiations should be the kind of individuals who can stay cool and focused and should be assigned roles based upon their negotiation styles and areas of expertise. For example, the stakeholders of the deal (i.e. sales professionals and IT and customer service management personnel if your client is the vendor, or the company personnel for whose department the system is being licensed if your client is the licensee) who have to keep amicable ongoing relationships with negotiators or stakeholders on the other side are not the people who should handle the adversarial issues. The adversarial issues should be handled by experts such as attorneys or, depending upon the kind of issues, finance, IT or executive management personnel. Once an adversarial issue is resolved, the expert can then step back and allow the core team to keep moving the negotiations forward while continuing to build their good working and amicable relationship with the other party. 

The Pre-Negotiation Plan 

The pre-negotiation plan is the most important part of any negotiation. If you don’t know what you want the terms of your deal to be, then most certainly you’ll end up with some other deal. 

Your Client’s Needs and Objectives 

Every pre-negotiation plan should define and list your client’s needs and objectives. For example, what products does your client want to sell, acquire or license? Is your client providing or paying for professional/development services and if so, who will own the IP rights? Will scalability or maintenance and support be issues? Will a source code escrow agreement be in order and if so what will be the appropriate release events? If technology is being developed for your client, what kind of benchmarks, acceptance criteria and warranties should your client reasonably negotiate? Obviously each of the aforementioned topics is comprised of numerous subsets of other issues to negotiate and questions to resolve, but unless they are raised and taken into account, they may be overlooked and never be properly considered as part of your client’s deal. 

Your client’s needs and objectives should also include and take into consideration what you and your client know about the reasonable needs and objectives of the other party. Unless you and your client know what these are, it will be difficult or even impossible to negotiate what should be a deal that works for both parties. While I don’t believe that there is any such thing as 50/50 negotiations (unless the agreement involves identical rights and obligations which is not typically the case), business agreements should be “win-win,” meaning that both parties should walk away from the negotiations table believing that they have entered into a good deal. If they have doubts about the deal or the ways in which the deal was handled by the other party’s negotiators, or if they don’t feel good about the deal when all is said and done (which happens because business people may feel forced to sign a mediocre or even a bad deal because they are pressured into meeting a pending deadline or the prospect of explaining to executive management why they spent an inordinate length of time on a deal that fell through at the end is too painful), this may set the tone for the rest of the business relationship. 

Always Know Your Alternatives 

Always have alternatives ready as part of your pre-negotiation plan. As you work through the listings of what can be thorny issues, if you and your clients have alternative ways in which to work toward mutually acceptable goals with the negotiators on the other side, you stand a better chance of structuring a deal that is good for everyone. For example, if you represent a vendor who wants to negotiate a contract with a prospect who tries to negotiate the annual license and maintenance fees for a major system, your client may want to have alternative fee plans available for lower annual fees in return for a multiple-year commitment for all of the prospect’s offices or for a less than a premium maintenance plan (i.e. a maintenance help desk that is available during normal business hours versus 24x7). If your client knows that the prospect has need for a 24x7 maintenance help desk, the mere suggestion of a lesser plan for less money may be enough to get the prospect to go back the original offer or to a multiple year term for all offices. However, not having any alternatives will make it seem like your client is inflexible and not willing to help the prospect with the prospect’s needs and goals. Caveat: Each negotiation is different and there may be times when the original offer is more than reasonable, however, expect that business people will want to negotiate and that to put your client’s best and final offer on the table first will likely backfire. 

Define and List Your Strategies

As each negotiation is different with different objectives on both sides of the negotiations table and different personalities and agendas, it’s important to define and list your strategies as part of your pre-negotiation plan. For example, your client may be a large company that wishes to acquire a several hundred thousand dollar system within a set period of time. You and your client’s team have to decide what strategies to use for this important acquisition. Your client could contact various vendors, speak to the vendors on a case-by-case basis, select their preferred vendor and negotiate the terms and conditions of the deal. Or, your client may prefer to dictate the terms and conditions of the deal as well as the specific parameters for negotiating the deal by issuing a Request for Proposal (“RFP”) to vendors. There are benefits and drawbacks to both strategies. 

Contacting vendors on an individual basis may take a lot longer than the time your client is willing to spend as your client will be dealing with each vendor and negotiating terms and conditions on an individual basis. And, as opposed those vendors who respond to an RFP and automatically agree to your client’s terms and conditions, these terms and conditions will have to be negotiated on a case-by-case basis. The benefit to this is that it is very expensive and time-consuming for vendors to respond to complex RPF’s, so it is possible that even your client’s preferred vendor may not want to take the time, money and resources to respond to an RPF containing your client’s wish list of terms and conditions unless they are reasonable and/or if they are not relatively assured of getting the business. Further, vendors have to weigh and balance the fact that the more they try to vary the terms and conditions of an RFP, the less chance they have of securing the business. 

Using the RFP process may give your client more control over the terms and conditions of the deal, and puts time deadlines for responses into place, which can be very effective in meeting the client’s objectives. However, as stated above, not every vendor will want to take the time, money and resources to respond unless they believe that the terms of the deal are fair and they stand a good chance to win the bid.     

No matter which strategy your client chooses, your client’s pre-negotiation plan should also address strategies for negotiating the more detailed issues with respect to the business and legal terms and addressing tactics that may be used against you and/or your client’s team members during the negotiations process. This is why it is so important to negotiate with as much information as possible. The strategies that you and your clients use and that negotiators on the other side use against you and your client may be based upon your knowledge of one another, precedents, your client’s industry, marketplace and competition, and your respective knowledge of other similar customers, vendors or prospects. Further, expect your pre-negotiation plan to evolve as the negotiations progress, and take the time for you and your clients to evaluate what changes in their pre-negotiation plan mean to the deal as a whole.  Never feel pressured to respond to a counter-proposal during the heat of negotiations before you and your clients have a chance to objectively consider what it means to the deal as a whole.       

Whenever I have run into brick walls during negotiations, I have always found it helpful to step back and engage negotiators on the other side with a problem-solving dialogue, making them part of the solution. If they feel part of the solution, the more likely it will be that they will go back to their executive management and sell “their” solution as an acceptable part of the deal.

List the Strengths and Weaknesses of Both Parties 

Interestingly enough, sometimes what are assumed to be weaknesses can become great strengths in negotiations. For example, in the above story that I told regarding the clients of a consultant friend of mine who had formed a tiny company and made the painful mistake of assuming that being small was their weakness, their being small should have been their greatest strength in negotiating with the Fortune 500 company if only they had bothered to ask what the Fortune 500 company representatives wanted.  Clients can, by probing the needs and objectives of the party on the other side of the negotiation and proceeding with knowledge, planning and confidence, own the negotiations despite their own perceived weaknesses. If they don’t they will always be on the defensive and never negotiate their own best deal. 

However, there may be weaknesses that should be taken into consideration and, absent the time or ability to fix them, should be listed as considerations for assessing leverage when negotiating a deal. Likewise, the party on the other side may be too small, too large, have cash-flow problems or may be the only game in town, and these strengths and weaknesses should be listed alongside those of your client and be considered in your strategy sessions. 

Know Your Walk-away Points

It seems so obvious that if a deal is a bad one, your client should walk away from the deal and move on. However, it is not uncommon for business people who have invested a great deal of time and effort negotiating a deal to give up more during the heat of negotiations or close to what they believe is the signing of the deal then they ever normally would have. They are at this stage more worried about explaining to upper management why the deal fell through, believing that it may be perceived as a personal failure.

Every pre-negotiation plan should have a listing of walk-away points beyond which the business people agree that the deal is no longer a good one for the company. If your client is in sales and the deal is a money loser or may set a negative sales precedent in your client’s industry, then your client should let the competition have it. If your client is licensing a system from a vendor but the risks are too high or the license fees are going to break the bank, then the business people should decide what these risk and cost walk-away points are and walk away from the deal if they are reached.  

If the walk-away points are agreed upon as part of your client’s pre-negotiation plan, then it will be much easier for them to not get caught up in the heat of the moment and agree to a deal that will cause them heartburn later. As Winston Churchill said, “When you have no more alternatives, suddenly the solution is crystal clear.”            
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