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L Introduction.

Many federal statutes recognize American Indian tribes’ rights in land, water, air and
living resources. In the 19th Century, Indian reservations were often located in places where
tribes could secure a livelihood by relying upon natural resources. See, .g., Winters v. United
States, 207 U.S. 564 (1908) (establishment of reservation impliedly reserved sufficient water to
make the land productive). Since the 1970s, general statutes such as CERCLA, the Clean Water
Act, the Clean Air Act, and narrower statutes have authorized a role for American Indian tribes
or Alaska Native tribes in the restoration of damaged natural resources. While the legal status of
Native Hawaiians is substantially different, they are the beneficiary of natural resources held in
trust by the state.

1L Native Claims and CERCLA

For example, Indian tribes are recognized as trustees for natural resources in certain
circumstances. Title 40 CFR § 300.610 Indian tribes, provides that:

§300.610 Indian tribes.

The tribal chairmen (or heads of the governing bodies) of Indian tribes, as.defined
in § 300.5, or a person designated by the tribal officials, shall act on behalf of the
Indian tribes as trustees for the natural resources, including their supporting
ecosystems, belonging to. managed by. controlled by, or appertaining to such
Indian tribe, or held in trust for the benefit of such Indian tribe ...

In this context “Indian tribe” includes federally recognized tribes and Alaskan Native
Villages. 42 U.S.C. § 9601(36). Protectable tribal interest include natural resource interests,
recognized by treaty. What follows are examples of claims involving Native interests.

IL  Trinity River Fisheries Restoration.

The Trinity River of northwest California is the largest tributary of the Klamath River,
which originates in Oregon. Indian reservations were set apart on the Klamath and Trinity
beginning in 1855 because the sites were ideal for the fish dependent Indian cultures of the
Hoopa Valley and Yurok Indian Tribes. Mattz v. Arnett, 412 U.S. 481 (1973) (reservation status
and fishing rights survive land sale).

In 1955, the Trinity River Division Act, 69 Stat. 719, authorized diversion of about half
of the Trinity River flow from Lewiston, California, into the Sacramento River to augment the
Central Valley Project. Congress directed the Secretary of Interior to take “appropriate measures
to ensure the preservation and propagation of fish” in the Trinity. In 1963, dams were completed
and the U.S. Bureau of Reclamation began to divert up to 90% of the flow. Salmon runs in the
Trinity declined by approximately the same percentage. The dams cut off nearly 109 miles of
spawning and rearing habitat forever.
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