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I. Differing Site Conditions Clauses in Construction Contracts

A. Both owners and contractors benefit by including a Differing Site Conditions (or Concealed Conditions) clause in a construction contract.  

1. Benefit to the Owner. The owner benefits because, if properly drafted, a duty is imposed upon the contractor to perform appropriate due diligence, the contractor’s right to recovery is limited and presumably the price is lower because of reduced risk to the contractor.  

2. Benefit to the Contractor. The contractor benefits because without such a DSC clause the contractor may be at risk for all concealed conditions. 

II. Pre-Construction

A. The objective is to obtain early notification of problems which cannot be foreseen by the Parties to the Contract.

B. Common site characteristics should be identified:

1. Soil characteristics.

2. Prior use.

3. Problems specific to the geography.
4. Geotechnical Studies including bearing capacity.

5. Environmental audits.

C. Problems specific to the type of project.

1. Location of improvements.

2. Budget for investigation.

D. Practice Tips.

1. It is in the interests of all parties to ensure that the budget contains a sufficient allocation for a reasonable investigation. 

2. Who assumes the risk?

III. The DSC Clause

A. Drafting Considerations

1. Definition of concealed condition

a) Right of contractor to compensation for additional costs

b) Right of contractor to additional time for delay

c) Notice 

d) Right of contractor to rely on information provided by owner.  The contract should accurately reflect the parties’ intentions.  If the owner and contractor have relied on test data in pricing the Work, that data should be part of the Contract Documents. 

e) Contractor’s responsibility for investigation of the site

(1) Only rarely does contractor thoroughly investigate subsurface conditions.

(a) Contractors and owners typically rely on test data obtained by owners. The City of Chicago imposes a requirement of one soil test boring for every 7500 sq. ft of area of the footprint of the building.  Owners rarely perform more than the minimum required testing.  The purpose of the soil boring is to bearing capacity of the soil but is also used to reveal presence of water, sand, and the composition of materials in the ground.  Even if more extensive testing is conducted, only a small percentage of the site is tested.

(b) The owner may attempt to protect itself from claims of inadequate testing by allowing Contractor to rely on the data provided but requiring the contractor to conduct its own investigation to determine subsurface conditions.

(c) The realistic opportunity to investigate the site often depends on the role of the contractor.  A construction manager performing significant preconstruction will perform much greater investigation than a contractor conducting a traditional bid.  

(2) Hazardous materials are covered by a separate part of the agreement.  The typical clause provides for contractor to stop work, notify owner and for owner to remediate the hazardous condition before work in the area recommences.

IV.  Examples of Differing Site Conditions Clauses

A. The AIA Form.  The Concealed Conditions clause is Section 4.3.4 of AIA A201-1997 General Conditions.  

EXAMPLE 1

§ 4.3.4 Claims for Concealed or Unknown Conditions. If conditions are encountered at the site which are (1) subsurface or otherwise concealed physical conditions which differ materially from those indicated in the Contract Documents or (2) unknown physical conditions of an unusual nature, which differ materially from those ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for in the Contract Documents, then notice by the observing party shall be given to the other party promptly before conditions are disturbed and in no event later than 21 days after first observance of the conditions. The Architect will promptly investigate such conditions and, if they differ materially and cause an increase or decrease in the Contractor's cost of, or time required for, performance of any part of the Work, will recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Architect determines that the conditions at the site are not materially different from those indicated in the Contract Documents and that no change in the terms of the Contract is justified, the Architect shall so notify the Owner and Contractor in writing, stating the reasons. Claims by either party in opposition to such determination must be made within 21 days after the Architect has given notice of the decision. If the conditions encountered are materially different, the Contract Sum and Contract Time shall be equitably adjusted, but if the Owner and Contractor cannot agree on an adjustment in the Contract Sum or Contract Time, the adjustment shall be referred to the Architect for initial determination, subject to further proceedings pursuant to Section 4.4.

EXAMPLE 2
B. The language set forth below from a private agreement has important differences from the AIA clause.

UNFORESEEN CONDITIONS

1.1 Reliance on Technical Data.

1.1.1 Contractor may rely upon the general accuracy of the technical data in reports of explorations and tests of subsurface conditions at or contiguous to the Project that have been furnished to General Contractor or identified in writing as having been utilized by Design Professionals in preparing the Contract Documents.  Such reports and drawings are not Contract Documents.  Except for such reliance on such technical data, Contractor may not rely upon or make any claim against Developer or Design Professionals with respect to any Contractor interpretation of or conclusion drawn from any technical data or any such data, interpretation, opinion, or information, provided such technical data was accurate.  [The distinction between technical data and Contract Documents is used in defining “Concealed Conditions”.]
1.2 Concealed Project Conditions.

1.2.1 The following subsurface or physical conditions at or contiguous to the Project that are uncovered or revealed are “Concealed Conditions”:

.1 Where the condition is of such a nature as to establish that any technical data on which Contractor is entitled to rely as provided in Section 1.1 (Reliance on Technical Data) of this Agreement is materially inaccurate or incomplete.  [Should also refer to Contract Documents.]
.2 Where the condition is materially different from the condition shown or indicated in the Contract Documents or technical data referenced in Section 1.1 (Reliance on Technical Data) of this Agreement and would not reasonably be expected to be discovered by Contractor’s visual pre‑bid inspection of the Project.  [Try to define the scope of the pre-bid inspection that was performed.  If the owner and contractor know only a visual inspection was performed, say so.]
.3
Unknown physical conditions of an unusual nature, which differ materially from those ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for in the Contract Documents.  [This is the typical type II language.]

1.3 Notice of Concealed Condition.

If Contractor encounters any Concealed Condition, then immediately after becoming aware thereof and before further disturbing the Concealed Condition Work affected thereby, or performing any Work in connection with the Concealed Condition (except in an emergency), Contractor shall notify Owner and Architect in writing about the Concealed Condition.  Contractor shall not further disturb the Concealed Condition or perform any Work in connection therewith (except as aforesaid) until receipt from Owner or Architect of written order to do so.

1.4 Necessity for Additional Tests.

In the event of a notice under Section 1.3 (Notice of Concealed Condition) of this Agreement, Owner will request that Architect (i) promptly review the pertinent conditions, (ii) determine the necessity of Owner obtaining additional exploration or tests with respect thereto, and (iii) advise Owner promptly in writing (with a copy to Contractor) of Architect’s findings and conclusions.

1.5 Project Condition Leading to Change Order.

If a change in the Contract Documents is required as a result of any Concealed Condition that meets one or more of the categories in Section 1.2 (Concealed Project Conditions) of this Agreement, a Change Order shall be issued to reflect and document the consequences of such change.

1.6 No Adjustment in Contract Price.

1.6.1 Contractor shall not be entitled to any adjustment in the Contract Price if:

.1 Contractor knew of the existence of any Concealed Condition at the time Contractor made a final commitment to Owner in respect of the Project Schedule and Contract Price by the submission of a bid or becoming bound under the Agreement.  [It is in the owner’s interest to delete the ambiguity of “submission of a bid” and just use later date of when contractor became bound by the Agreement.]
.2 Contractor reasonably should have discovered or revealed the existence of any Concealed Condition as a result of the inspection of the Project required of Contractor by the Contract Documents.

.3 Contractor failed to give the written notice as required by Section 1.3 of this Agreement.

EXAMPLE 3

Article 1 
CONCEALED CONDITIONS 

1.1 Reliance on Technical Data.  

Contractor may rely upon the general accuracy of the technical data in reports of explorations and tests of subsurface conditions at or contiguous to the Project that have been furnished to Contractor and identified as having been utilized by Architect in preparing the Contract Documents.  Such reports and drawings are not Contract Documents.

1.2 Concealed Project Conditions.  

The following subsurface or physical conditions at or contiguous to the Project that are uncovered or revealed are “Concealed Conditions” if the condition:

1.2.1 Materially Inaccurate Data.  Is of such a nature as to establish that any technical data on which Contractor is entitled to rely as provided in Section 1.1 of these General Conditions is materially inaccurate.  [Example 2 language included “or incomplete”.]
1.2.2 Materially Different from Contract Documents.  Is materially different from conditions shown or indicated in the Contract Documents and could not be discovered with a reasonable pre-bid Project inspection by Contractor or by Contractor reviewing records provided by underground utility reporting agencies and public records showing prior uses of the Project.  (This is very onerous.  At the very least the contractor should insist that it be provided with these documents and that they be made Contract Documents.)
1.2.3 Uncommon Nature.  Is of an uncommon nature and materially different from conditions ordinarily encountered and generally acknowledged to be inherent in work of the nature provided for in the Contract Documents.

1.3 Notice of Concealed Conditions.  

If Contractor encounters any Concealed Condition, then Contractor, immediately after becoming aware thereof and before further disturbing the Concealed Condition affected thereby or performing any Work in connection with the Concealed Condition (except in an emergency), shall notify Developer and Architect in writing about the Concealed Condition.  Contractor shall not further disturb the Concealed Condition or perform any Work in connection therewith (except as aforesaid) until receipt of written order to do so.

1.4 Necessity for Additional Tests.  

In the event of a notice under Section 1.3 of these General Conditions, Architect promptly shall review the pertinent conditions, determine the necessity of Developer obtaining additional exploration or tests with respect thereto, and advise Developer in writing (with a copy to Contractor) of Architect's findings and conclusions.

1.5 Project Condition Leading to Change Order.  

If Developer concludes that a change in the Contract Documents is required as a result of any Concealed Conditions that meet one or more of the categories in Section 1.2 of these General Conditions, a Change Order shall be issued to reflect and document the consequences of such change.

1.6 Adjustment in GMAX Price.  

Once the Construction Contingency’s available funds for Concealed Conditions are depleted, and if Developer and Contractor are unable to agree on the cost impact of the Concealed Condition, a claim may be made in accordance with Section 9.7 of these General Conditions; however, in no event shall Contractor be entitled to any increase in the GMAX Price for a Concealed Condition if:  

1.6.1 Knowledge.  Contractor knew of the existence of the Concealed Condition at the time Contractor made a final commitment to Developer in respect of the Project Schedule and GMAX Price by the submission of a bid or becoming bound under the Agreement.

1.6.2 Reasonable Discovery.  The existence of the Concealed Condition reasonably should have been discovered or revealed as a result of any examination, investigation, exploration, test, or study of the Project and contiguous areas required by the Contract Documents, including Contractor’s representations to be conducted by or for Contractor prior to Contractor’s making such final commitment.

1.6.3 Failure to Notify.  Contractor failed to give written notice of the Concealed Condition or comply with the other requirements of Section 10.3 of these General Conditions.

C. Paying for concealed conditions

1. Contingency.  DSCs will be less of an issue if they are planned for and covered in the contract price by means of a contingency. 

D. Public Bidding – Unlike private bidding, there is usually little opportunity to modify a publicly bid contract.  Therefore, the contractor must either elect not to bid or price the risk.  Contractors should not assume that simply because the expectations set forth in the contract are unrealistic, they won’t be enforced.

V. Recovering and Defending Differing Site Conditions Claims.

A. What to do upon discovery by contractor.

1. Stop work in the affected area as soon as DSC discovered.  This is typically required by the contract and is wise even if not required.  An amicable resolution of the claim is more likely if the owner has an opportunity to investigate the condition itself.  

2. Give notice immediately.  The time of discovery is not always clear.  If the contractor is unsure of whether a DSC has been encountered, send a notice.  Notice should be given exactly as is required by the contract.  

3. Wait for direction from the owner before proceeding with the work in the affected area.  

B. Document the DSC with video, photos and if necessary, independent test data. All persons involved should prepare written statements.

C. Review the contract regarding DSCs and determine basis for DSC.  Is it a Type I or Type II.  

1. Type I.  Identify the contract documents that are at variance with condition encountered.  Demonstrate that those documents were justifiably relied upon.

2. Type II.  Condition must be materially different from conditions ordinarily encountered and generally acknowledged as inherent in work of the nature provided for in the Contract Documents.  What investigation of the site was done to determine the expected conditions of the site?  Has other work been done in the area and if so were conditions encountered at those other locations materially different from conditions encountered at this site?  Verify that conditions are not shown in any of the test results provided by the owner.

3. Regardless of type of DSC, contractor should carefully document increased costs and lost time.  Proving the existence of a DSC establishes entitlement but the contractor must still prove damages.  Identify any required experts.  Contractor may need a scheduling expert to establish a claim for lost time.

D. Owner defenses to DSC claims.

1. Have the notice provisions been strictly complied with, particularly has the contractor done anything to prejudice the owner’s ability to investigate the differing site condition?  A prejudicial delay will be more likely to be a good defense to a claim.  

“The rule is that such a provision [notice] requires only that the attention of the appropriate government agent be called to the condition in question, and does not require that the contractor make a formal notice of claim.” Metropolitan Sewage Commission of Milwaukee County v. R.W. Construction, Inc. 72 Wis.2d 365(1976).  In that case, the Supreme Court of Wisconsin ruled that where the Metropolitan Sewerage Commission (MSC) and its contractor, R.W. Construction, discovered the changed conditions at the same time, the contractor could recover on its claim despite its failure to provide formal notice because the owner was not prejudiced.
2. Did the contractor conduct the required investigation of the site?   The contractor’s failure to comply with required investigation can defeat a claim. 
3. Would the concealed condition likely have been found if such investigation was conducted?  Was the concealed condition revealed by test data provided to or available to contractor?  If not, was the concealed condition reasonably inferable from such data?

Both the failure to investigate and the sufficiency of the test data were at issue in H.B. Mac, Inc. v. The United States. 153 F.3d 1338 (Fed. Cir. 1998). H.B. Mac (Mac), a small disadvantaged business was awarded a set-aside contract to build a motor vehicle maintenance facility and a motor vehicle wash rack facility for the U.S. Army at Ft. Shafter on Oahu, Hawaii.  Mac was a mainland company located in California.  

Mac had anticipated construction of both buildings without using sheeting.  Mac successfully constructed the maintenance facility without sheeting but because of silty soil and the presence of water, ultimately had to use sheeting and pumping to complete the wash facility.  Mac submitted a claim for a Type 1 Differing Site Condition.

The maintenance facility and wash rack were approximately 300 feet apart.  The Army provided 8 logs of soil borings in the area of the maintenance facility.  No data was provided near the wash rack facility.  The agreement stated that the contractor had “investigated and satisfied itself as to the general and local conditions which can affect the work or its cost, including but not limited to ... (4) the conformation and conditions of the ground;  and (5) the character of equipment and facilities needed preliminary to and during work performance.   The Contractor also acknowledges that it has satisfied itself as to the character, quality, and quantity of surface and subsurface materials or obstacles to be encountered insofar as this information is reasonably ascertainable from an inspection of the site, including all exploratory work done by the Government, as well as from the drawings and specifications made a part of this contract.”     

The court ultimately concluded that “that a reasonable and prudent contractor, who was to perform excavation to a depth significantly below the water table at a site within 700 yards of the ocean that was intersected with streams, and who was not given boring logs indicating subsurface conditions at the site, would have foreseen the need for sheet piling.”  

An additional interesting aspect of this case was that the court of federal claims in evaluating the conduct of Mac compared the actions of Mac with those of a reasonable and prudent small disadvantaged business (SDB).  The court of appeals, in overturning the court of federal claims, determined that the appropriate standard was of a reasonable and prudent contractor, not taking into account that Mac was an SDB or that it was based on the mainland and might be unfamiliar with geologic conditions in Hawaii.
4. The discovery of a differing site condition does not automatically entitle the contractor to additional time or compensation.  To justify a claim for time, contractor will have to do a critical path analysis as with any claim for delay.  To justify an increase in the contract price, the contractor will have to show that additional costs have been incurred.

5. No damages for delay.  The biggest impact of a DSC is often lost time.  If the contract includes a valid no damages for delay clause, the owner may avoid a significant claim. 
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