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I. WHAT IS A PUBLIC-PRIVATE PARTNERSHIP

A. Contractual Arrangement

1. Contract is between public agency and a private sector entity

2. Contract provides that facilities, services or responsibilities customarily provided or assumed by a public agency are provided or assumed by a private sector entity

B. Examples

1. Waste hauling contracts

2. Operation/maintenance of water and wastewater treatment plants

3. Design-build of civil works (i.e. Spearin Doctrine)

4. Delivery, operation and maintenance of infrastructures projects

C. Known by many common references

1. PPP

2. P3

3. PFI

II. HISTORY

A. Early infrastructure examples

1. Canal projects

2. Subway systems

3. Railroads

B. Europe

1. Spain and France pioneered use of PPP for toll roads

a. Used private financing

b. Reduced public debt, thereby increasing availability of public funds for other uses/projects

2. UK

a. Began use of PPP in 1980’s

b. In early 1990’s adopted private finance initiative (“PFI”) as preferred approach for developing infrastructure

c. Grant of concessions to private sector

d. Use of “shadow” tolls

C. Examples from United States

1. In 1930’s and 1940’s highway built by public sector

a. Tolls preferred in Eastern U.S.

b. Gasoline taxes preferred in Western U.S.

2. Trust fund established in 1950’s to expand highway system

a. Tolls not allowed

b. Funded by a national fuel tax

3. Currently, need for new infrastructure, repair and maintenance of existing infrastructure, out-strips the funding ability of public sector

4. U.S. looking toward PPP models

a. Dulles Greenway

b. Chicago Skyway

c. Port of Miami Tunnel

5. References to U.S. PPP Market

a. Immature market

b. Emerging market

III. PPP OPTIONS

A. Can be structured in many different ways

1. Depends on degree to which public agency wishes to relinquish control and transfer risk

2. Range from traditional design bid build (least transfer of risk) to privatization (most transfer of risk)

B. Design Bid Build

1. Traditional project delivery system

2. Public sector retains

a. Finance risk

b. Risk of ownership

c. Design risk (Spearin)

C. Operations and Maintenance Contracts

1. Fee for service contracts

2. Public sector

a. Transfer responsibility

b. Seeks value (price and technical)

D. Design Build

1. Private sector responsible to design and build

2. Public agency retains

a. Finance risk

b. Ownership risk

3. Public agency

a. Transfers design risk (Spearin)

b. Seeks best value (price and technical)

E. Build Operate Transfer (“BOT”)

1. Also “Turnkey” and “DBOM”.  Involves long-term concession

2. Public agency retains

a. Finance risk

b. Some ownership risk (e.g. operating revenue risk)

3. Public Agency

a. Transfers design risk (Spearin), some ownership risk

b. Obtains predictability of operations costs and avoids deferred maintenance

F. Long Term Lease

1. Lease of an existing facility to private sector to operate, maintain, and sometimes improve (e.g. Chicago Skyway)

2. Public Sector

a. Transfers most ownership risks

b. “Monetizes” asset

c. May retain some control over tolls or other costs to public

G. Design Build Finance Operate (DBFO)

1. DBFO responsibilities are transferred to private sector

2. Public agency may retain some financing responsibility.  Retains some ownership risk

H. Build Own Operate

1. Privatization.  Public agency may retain some financing or agree to subsidize shortfall in operating revenues

2. More commonly used in power plants and telecommunications projects

IV. REASONS WHY PPPs ARE IMPLEMENTED

A. Public Agency

1. Improve project and/or service delivery.  Public agency core business is setting and implementing policy.  Private sector may be more efficient, innovative, etc. in delivery and operation of infrastructure and other projects.

2. Project cost may be less

3. Reduce public debt.  Use savings for other public needs

4. Transfer risks that private sector is better equipped to manage

5. Accelerate delivery of capital projects.  Due to lack of funding/financial ability, certain projects deferred absent a PPP alternative

6. Improve budget predictability.  Transfer of risk to private sector can reduce exposure to various market conditions, cost overruns, etc.  Services can be purchased based on scheduled payments

7. Improved use of assets.  Private sector is incentivized to use assets as appropriate to produce maximum commercial returns.  Can result in better projects/services.  Life cycle planning and budgeting vs. public agency short-term planning

8. Relieve demand on limited public resources (human, built environment, financial).

B. Private Sector

1. Long term return on investment

2. Limited credit risk

a. Contract-based PPP

b. Market-based PPP

3. Use skill and expertise to improve financial results

4. Develop expertise for use on other PPPs

V. HOW DO PUBLIC AGENCIES PROCURE PPP PROJECTS?

A. Traditional Public Procurement

1. Services based on qualifications

2. Low bid, responsible bidder for construction

3. Rigid procurement statutes and regulations

B. As of August 2006, according to Federal Highway Administration, 21 states plus Puerto Rico have legislation allowing public-private partnerships, to varying degrees, in transportation projects

C. As of August 2006, according to Federal Highway Administration, 38 states have laws allowing use of design-build project delivery system

D. Development of projects with tolls or user fees commonly require special legislation

E. Two Step Process

1. RFQ

2. RFP

3. Proposals evaluated based on specific criteria and weighted-formula

a. Value for money

b. Best value

4. Public relations, e.g. the Dubai Ports phenomenon

VI. PRIVATE ACTIVITY BONDS (PABs)

A. Hybrid of municipal and corporate finance

1. Issued by or on behalf of local or state government for purpose of providing special financing benefits to qualified projects

2. Most often private sector projects

3. Government does not pledge its credit

4. Payable from user of private project that is financed

B. Exempt from Federal tax

1. Lowers cost of capital

2. Encourages investment in qualified projects

C. Statutory Framework

1. Only certain types of projects qualify for tax-exempt status (many infrastructure type projects are “exempt” facilities)

2. May be volume caps

3. New category of PABs for highway and freight transfer facilities

a. $15 billion

b. Not subject to state volume caps

VII. ISSUES FOR CONCESSIONAIRE

A. Concessionaire is both an owner and contractor

1. Assumes most of the traditional ownership risks

2. Must satisfy requirements of public agency in the delivery of project and its operation

B. It’s a financing transaction

1. Must be “bankable”

2. Must satisfy a financial analysis

C. Concession Contract

1. Bonds

a. Commonly required by statute

b. Surety market does not readily provide bonds for non-construction risks

2. Cash flow

a. May be limited or delayed during construction

b. May be subject to limitations during operations

3. Step in rights

a. Government sponsor

b. Lenders

4. Termination

5. Interface/Integration Risk

6. Flow Down

a. Maintain commercial viability

b. Retain some risk

VIII. SAMPLE PPP SUMMARIES

A. Chicago Skyway 

1. Long Term Lease (99 yrs) of Toll Highway

a. RFQ March 2004 from City of Chicago

b. 5 groups short-listed (3 Bids)

c. October 2004, award to Cintra/Macquarie

(i) $1.83 billion

(ii) 2.6 x next highest bid

d. Commenced operations January 2006

2. Key Terms

a. Cost to Concessionaire of $1.83 billion

b. Responsible for all operating and maintenance costs

c. Has right to all toll and concession revenue (some regulation)

d. No limit on return

e. Limited right to transfer after 3 years

B. Port of Miami Tunnel 

1. DBFOM tunnel and roadway project

a. FDOT is sponsor

b. 3 teams short-listed

c. May 2007 award to team of Babcock & Brown, Bouygues

d. $1.1 billion estimated cost to complete

2. Key Terms

a. Design and construction to be complete within 5 years

b. 30 yr. operating concession following completion

c. Concessionaire to receive annual availability payments

d. Selection criteria included technical evaluation as well as cost of proposed maximum availability payment

e. FDOT contribution approximately 50% of capital cost
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