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Discovery Issues

Litigation Holds:
“Known or reasonably 
anticipated”

No safe harbor for routine 
or automatic deletion if 
litigation “reasonably
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litigation reasonably 
anticipated”

Discovery Issues

Duty to Preserve:Duty to Preserve:
Blogs and RSS feed information, if stored on 
parties’ computers may be subject to hold

Employee vs. Corporate computers?

Employee Blogs? Corporate Blogs?
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Employee Blogs? Corporate Blogs? 
Employee blogging activity?

RSS Feeds
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Discovery Issues

Duty to Preserve:
Advisory Committee Note to Rule 26(f) (2006Advisory Committee Note to Rule 26(f) (2006 
Amendments): " [t]he volume and dynamic 
nature of electronically stored information may 
complicate preservation obligations... Failure to 
address preservation issues early in the 
litigation increases uncertainty and raises a risk 
of disputes."of disputes.   

Rule 26(f)(3)(C): the parties must discuss "any 
issues relating to disclosure or discovery of 
electronically stored information, including the 
form or forms in which it should be produced."

Discovery Issues

Production:
Fed. R. Civ. P. 34(a): "Any party may serve on 
any other party a request (1) to produce…any 
designated documents or electronically stored 
information…"  
Fed. R. Civ. P. 26(a)(1): "…a party must, 
without awaiting a discovery request, provide 
to the other parties…(B) a copy of, or a 
d i ti b t d l ti f lldescription by category and location of, all 
documents, electronically stored information, 
and tangible things…that the disclosing party 
may use to support its claims or defenses, 
unless solely for impeachment."
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BLOGGING
Best Practices to Avoid Problems
Create, implement and maintain clear written 
corporate policyp p y
Blogging rules should cover appropriate 
content, language, use of corporate blog for 
personal use, confidentiality other IP concerns, 
defamation, SEC rules, policy should also 
address disclaimer, data retention and 
disciplinary actionsdisciplinary actions
Separate policy for employees' personal 
electronic communication
Beware of labor laws, whistleblowing status, 
first amendment practices (state, federal)


