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Thursday, December 13, 2007 Seattle Technology Law Conference

8:00

8:30

8:45

10:30

10:45

Registration and Continental Breakfast

Introduction and Overview

Kate Spelman, Esq., Program Co-Chair
Cobalt LLP ~ Berkeley, CA

Brian J. Deagle, Esq., Program Co-Chair
Microsoft Corporation ~ Redmond, WA

New Technology Markets

The trend towards advertising-funded revenue models: Who is
doing what and with what success? What are the key legal issues
to resolve before adopting an ad-funded model?

Gregory J. Ritts, Esq., General Counsel
aQuantive, Inc. ~ Seattle, WA

Promoting the stickiness of your site with online sweepstakes
and promotions: What are the rules? What are the business
risks? How do you distinguish between gambling and legitimate
contests?

Robert C. Cumbow, Esq.
Graham & Dunn PC ~ Seattle, WA

Social networking as a hot new marketing strategy

Hemanshu Nigam, Esq., Chief Security Officer
Fox Interactive Media ~ Beverly Hills, CA

Break
Policing Bad Behavior in New Internet Markets

Phishing, spoofing, pharming, spyware, malware and identity
theft have become prevalent. What are the new trends? How is
the law following or anticipating criminal behaviors online?

David A. Bateman, Esq.
Kirkpatrick & Lockhart Preston Gates Ellis LLP ~ Seattle, WA

Information privacy and security: Update on best practices and
things to avoid; ownership and use of customer lists in connection
with co-branding and other joint ventures; tips for keeping tabs on
what the marketing and IT departments are doing

Holly K. Towle, Esq.
Kirkpatrick & Lockhart Preston Gates Ellis LLP ~ Seattle, WA

Protection for children: COPPA coverage; recent developments;
enforcement by FTC and state attorney generals; FTC sliding
scale guidelines and regulations; checklist for when you need to
comply

William C. MacLeod, Esq.
Kelley Drye Collier Shannon ~ Washington, DC

12:15

1:30

2:15

3:30
3:45

4:15

5:00

Lunch (on your own)

Federal Regulatory Update: What are the Primary
Internet Issues on the FTC’s Regulatory Agenda?

Consumer protection issues; how to get the agency’s attention
and make effective use of its regulatory authority on competitive
issues

Lesley A. Fair, Esq., Senior Attorney, Advertising Practices
Federal Trade Commission ~ Washington, DC

Open Source Software and Its Impact on the
Commercial Market

Practical tips for resolving key current technical implementation
issues for licensees using open source code in the development of
commercial products

Anne Murphy Kelley, Esq., Associate General Counsel
Microsoft Corporation ~ Redmond, WA

How Version 3 of the GPL is reshaping the industry here and
abroad

Douglas E. Phillips, Esq., Vice President and General Counsel
Promontory Interfinancial Network, LLC ~ Arlington, VA

Break
The New Cellular Platform
Developments in mobile platforms and applications

Jennifer Miyoko Follette, Esq., Associate General Counsel
Microsoft Corporation ~ Redmond, WA

Looking to the Future: The Far-Reaching Implications of
the Changes in Computer Technology and the Related
Law

IP in 2008: What’s the New Reality?

Suzanne Harrison, Founder, Chief Executive Officer
Gathering2.0 ~ San Francisco, CA

Reception for Attendees and Faculty
Sponsored by Perkins Coie LLP

Perkins
Coie

Legal Counsel to Great Companies

About the Conference

LAW SEMINARS
INTERNATIONAL

We dedicate all of our efforts
to producing high-quality
professional education
programs.

Our seminars provide an
opportunity for lawyers to
learn about their clients’
businesses and for the clients
to learn about the legal issues
impacting their business.

www.lawseminars.com

In the last decade, we have seen an overwhelming influx of technology. Just look at how the number of ways

to ‘talk’ (voice and text) has multiplied - cell, SMS, VolP, email, instant messaging - and all of them when and
wherever you want. We know there really is no ‘down’ time unless we let our fingers find the ‘off’ switches.

This seminar has a long tradition of gathering every December to think about the emerging and dynamic

issues that are in-your-face and on our screens. For this 16th annual conference, we will focus on the barriers

dissolving and the barriers emerging; budding business models both legal and illicit; and former ancillary

eddies becoming new independent platforms. Amidst these topics, there will be some steady topics: Discus-

sions of current intellectual property including patent reform, patent litigation updates and, of course, ethics.

For the practitioner who needs a forum to learn the trends and share information with peers, this seminar is

the place to be.

~ Program Co-Chairs: Brian J. Deagle, Esq. and Kate Spelman, Esq.
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Call us at: 800-854-8009 or
206-567-4490

Fax the registration form to us at:
206-567-5058

Email us at:
registrar@lawseminars.com

Web site: www.lawseminars.com

Mail the registration form on the
front page.

Walk-ins are welcome, subject to
space availability.

Registration is complete when
we receive payment or agree to
later payment.

Friday, December 14, 2007

Registration and Continental Breakfast

A Big Year for Patent Law Developments: Key Changes
followed by a Discussion of the Implications for
Technology and Internet Companies

The effect of Seagate and other recent decisions on patent rights
and enforcement

Ramsey M. Al-Salam, Esq., Moderator
Perkins Coie LLP ~ Seattle, WA

Liability for inducement of infringement under the Patent Act

Lynda J. Oswald, Esq., Professor of Business Law
University of Michigan Ross School of Business
Ann Arbor, MI

Misuse of the standard-setting process

Eric A. Prager, Esq.
Darby & Darby ~ Seattle, WA

Litigation arising from patent use licenses that do not cover
downstream manufacturers or consumers

Frank A. Angileri, Esq.
Brooks Kushman P.C. ~ Southfield, MI

Break

Patent Reform and the Implications for Technology
Companies: Who are the Winners and Losers Under
Current Proposals?

Brian G. Bodine, Esq.
Merchant & Gould P.C. ~ Seattle, WA

Social Networking Site Litigation: Coming to a Site Near
You

Disgruntled players and potential liability for changing your game
or from bad behavior by hackers, farmers, and grievers

Rauer L. Meyer, Esq.
Thelen Reid Brown Raysman & Steiner LLP ~ Los Angeles, CA

. online
Registe’ + & secure”

S
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Tuition: Regular tuition for this
program is $995 with a group rate of
$895 each for two or more registrants
from the same firm. For government
employees, we offer a special rate of
$795. For students and people in their
job for less than a year, our rate is
$497.50. All rates include admission
to all seminar sessions, food and bev-
erages at breaks, and all course mate-
rials. Make checks payable to Law
Seminars International.

To Register:

Substitution & Cancellation:
You may substitute another person
at any time. We will refund tuition,
less a $50 cancellation fee, if we
receive your cancellation by 5:00
p-m. on Friday, December 7, 2007.

11:30

12:30

1:45

2:45
3:00

4:00

5:00

After that time, we will credit your
tuition toward attendance at another
program or the purchase of a Home-
study. There is a $25 cancellation fee
for Course Materials orders and $50
for Homestudy orders.

Seminar Location: The confer-
ence will be held at the Washington
State Convention and Trade Center
at 800 Convention Place in Seattle,
WA 98101 (206) 694-5000. Sleep-

ing rooms are available at the adja-
cent Sheraton Seattle Hotel (1400

Sixth Avenue, Seattle, WA 98104)

for $189-209/nt. Register on-line at
www.sheraton.com or via phone at

Seattle Technology Law Conference

Special Addresses: Views from the Bench

The Hon. Marilyn Hall Patel
U.S. District Court, Northern District of California

The Hon. Robert S. Lasnik
U.S. District Court, Western District of Washington

Lunch (on your own)

The Inevitability of Litigation: Effect of New
Technologies on the Discovery Process; Best Practices
for In-house Counsel

Special issues relating to home-based employees

Warren J. Rheaume, Esq., Moderator
Heller Ehrman LLP ~ Seattle, WA

Voice and data communications technology: Internet telephony;
computer maintained voice mail; instant messaging; PDAs tied to
corporate information infrastructure

Michael W. Finnie
Associate Director and Senior Computer Forensic Specialist
Navigant Consulting, Inc ~ Seattle, WA

Blogs, RSS feeds and other new information distribution tools

Susan E. Foster, Esq.
Perkins Coie LLP ~ Seattle, WA

Break

Substantive Trends in Computer Technology Litigation
followed by a Discussion of Best Business Strategies

Computer Fraud and Abuse Act cases; patents; trade secret cases

Brent Caslin, Esq., Moderator
Kirkland & Ellis LLP ~ Los Angeles, CA

Benjamin Hattenbach, Esq.
Irell & Manella LLP ~ Los Angeles, CA

Lawrence D. Graham, Esq.
Black Lowe & Graham ~ Seattle, WA

Ethical Issues for Technology Lawyers and Issues
Arising from Lawyer Use of Technology

Bruce E. H. Johnson, Esq.
Davis Wright Tremaine LLP ~ Seattle, WA

Evaluations and Adjourn

Registration & Other Conference Information

Continuing Education Credits:
This program qualifies for 13.25 WA
CLE credits, including 1 ethics. Upon
request, we will apply for CLE cred-
its in other states and other types of
credits.

If You Cannot Attend: Our com-
plete Homestudy Course, consisting
of a VHS or DVD recording and the
written course materials, is available
for $1005. The written course materi-
als alone are available for $100. We
will ship your Homestudy order via
UPS ground within two weeks after
the seminar or the date we receive
payment (whichever is later).

(888) 625-4988 and reference SET
code 352710.
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Brian ). Deagle, Program Co-Chair,
is Senior Attorney at Microsoft Cor-
poration’s Legal and Corporate
Affairs Department. He provides
technical and commercial legal sup-
port for product development groups
in the Windows Live and MSN
Divisions.

Kate Spelman, Program Co-Chair,
member of Cobalt LLP, is experi-
enced in copyright, media, licensing
and trademark issues. She advises
clients on the development, produc-
tion, sale and defense of non-patent
IP and is listed in The Best Lawyers
in America.

The Hon. Marilyn Hall Patel, Spe-
cial Address Federal Judge presid-
ing in the U.S. District Court, North-
ern District of California, formerly
served as its Chief District Judge.

The Hon. Robert S. Lasnik, Spe-
cial Address Chief Judge of the U.S.
District Court, Western District of
Washington, was appointed to the
U.S. District Court by President
Clinton in 1998.

Ramsey M. Al-Salam, Modera-
tor, partner at Perkins Coie LLP,
focuses on intellectual property lit-
igation and dispute resolution, with
emphasis on patent, trademark and
trade secret litigation. He was listed
in Chambers USA and The Best
Lawyers in America.

Brent Caslin, Moderator, part-

ner at Kirkland & Ellis LLP and an
Adjunct Professor of Law at Pep-
perdine University School of Law,
focuses on complex commercial and
intellectual property disputes.

Warren J. Rheaume, Moderator,
shareholder in Heller Ehrman LLP’s
Intellectual Property Litigation
Practice Group, focuses on copy-
right, trademark and trade secret
issues including non-competition
agreements.

Frank Angileri, shareholder at
Brooks Kushman P.C., litigates
intellectual property matters and is
active in appellate work.

David A. Bateman, partner at Kirk-
patrick & Lockhart Preston Gates
Ellis LLP, focuses on cyber law,
technology law and intellectual
property litigation.

Brian G. Bodine, partner in the
Seattle office of Merchant & Gould
P.C., focuses on patent, trade-
mark and trade secret litigation

and is an adjunct Professor of Pat-

07COMWA

ent and Trade Secret Law at Seattle
University.

Robert C. Cumbow, shareholder
with Graham & Dunn PC, heads the
firm’s Intellectual Property Practice
Group and focuses on advertising,
privacy and Internet issues.

Lesley A. Fair, Senior Attorney with
the Federal Trade Commission’s
Bureau of Consumer Protection,
represents the Commission in inves-
tigations of deceptive advertising
and focuses on consumer protection
issues related to online commerce.

Michael W. Finnie, Associate
Director and Senior Computer
Forensic Specialist with Navigant
Consulting, Inc., has experience in
the identification, collection, pres-
ervation, analysis and production of
digital evidence.

Jennifer Miyoko Follette, Associate
General Counsel at Microsoft Cor-
poration, heads the legal team for
the Mobile Communications Busi-
ness Division and focuses on mobile
software, embedded software and
online services.

Susan E. Foster, partner at Perkins
Coie LLP, chair of the firm’s Anti-
trust, Unfair Competition and Con-
sumer Protection Group, focuses on
antitrust litigation and trade regula-
tion, intellectual property litigation
and complex business and financial
litigation.

Lawrence D. Graham, member at
Black Lowe & Graham, focuses on
intellectual property litigation and
protection and is an adjunct prop-
fessor at Seattle University School
of Law.

Suzanne Harrison, Founder and
CEO of Gathering2.0, helps com-
panies leverage their intangible
assets. She is co-author of Einstein
in the Boardroom and Edison in the
Boardroom.

Benjamin Hattenbach, partner at
Irell & Manella LLP, specializes in
intellectual property law, empha-
sizing patent litigation and related
counseling, and advises on trade
secret, trademark and copyright
matters.

Bruce E.H. Johnson, partner at
Davis Wright Tremaine LLP,
focuses on constitutional and com-
mercial litigation, defamation
defense and professional liability.
He provides advice for newspapers,
broadcasters, book publishers and

LAW SEMINARS INTERNATIONAL
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Faculty: Seattle Technology Law Conference December 13 & 14, 2007

film producers and is Chair of the
firm’s Ethics Committee.

Anne Murphy Kelley, Associate
General Counsel for IP Licensing at
Microsoft Corporation, focuses on
patent and technology licensing and
is a board member of the Software
Patent Institute.

William C. MacLeod, partner at
Kelley Drye Collier Shannon and
former Bureau Director at the U.S.
Federal Trade Commission (FTC),
focuses on competition law, trade
regulation, advertising, privacy and
security.

Rauer L. Meyer, partner at Thelen
Reid Brown Raysman & Steiner
LLP, focuses on technology devel-
opment, commercialization and pro-
tection, the manufacture and sale of
technology products and services,
and Internet transactions.

Hemanshu Nigam, Chief Secu-

rity Officer for News Corp.’s Fox
Interactive Media (FIM), oversees
safety, education, privacy and law
enforcement programs for MySpace
and other Fox Interactive Media
properties.

Lynda J. Oswald, Professor of
Business Law at the University of
Michigan Ross School of Busi-
ness, focuses on intellectual prop-
erty law issues. She wrote The Law
of Marketing.

Douglas E. Phillips, Vice President
and General Counsel of Promontory
Interfinancial Network, LLC, pro-
vides technology-based solutions for
financial institutions.

Eric A. Prager, principal at Darby
& Darby, focuses on counseling,
licensing and litigation of intellec-
tual property rights with emphasis
on digital content issues.

Gregory ). Ritts is Vice President
of Legal and Privacy at aQuan-

tive, Inc., the world’s largest on-line
advertising agency.

Holly K. Towle, partner at Kirk-
patrick & Lockhart Preston Gates
Ellis LLP, focuses on technology,
intellectual property, and electron-
ics in commerce. She is the author
of The Law of Electronic Transac-
tions and was included in Guide to
the World’s Leading Technology,
Media & Telecommunications Law-
yers, An International Who’s Who
Of E-Commerce Lawyers and The
Best Lawyers in America.

Seattle, Washington

Washington State Convention
and Trade Center
800 Convention Place
(206) 694-5000

Who Should Attend:

Attorneys, business executives
and consultants involved in the
creation, licensing and sale of
software and digital technology

You Will Learn About:

o New technology markets and
business models

e Policing Internet markets

o FTC'’s regulatory agenda for
Internet issues

e Open source software and its
commercial impact

o The new cellular platform
o Patent law developments
o Social networking

o Trends in computer
technology litigation

e Best practices for in-house
counsel

o Views from the bench

o FEthical issues for technology
lawyers

To Register:

Mail
800 Fifth Ave., Suite 101
Seattle, WA 98104
Phone
(206) 567-4490
or (800) 854-8009
Fax
(206) 567-5058

Email
registrar@lawseminars.com

www.lawseminars.com
©2007 Law Seminars International
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The 16th Annual Seattle Conference on New Developments in

Technology Law

New regulations, litigation trends and emerging markets.
Featuring Views from the Bench:
The Hon. Marilyn Hall Patel & The Hon. Robert S. Lasnik

December 13 and 14, 2007, in Seattle, WA
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PROGRAM EVALUATION

Technology Law

December 13 and 14

LAW SEMINARS
INTERNATIONAL

Presentation Was

Materials Were

2007 Seattle, WA Excellent| Good Fair Poor | Very Useful Added fo Not
Presentation | Meaningful
Deagle
Introduction and Overview 9
Spelman
Ritts
New Technology Markets Cumbow
Tapia
Bateman
Policing Bad Behavior in New Internet Markets Towle
MaclLeod
Federal Regulatory Update: What are the Primary Fair
Internet Issues on the FTC’s Regulatory Agenda?
Open Source Software and Its Impact on the Kelley
Commercial Market Phillips
The New Cellular Platform Follette
Looking to the Future: The Far-Reaching Implica-
tions of the Changes in Computer Technology and Harrison
the Related Law
Al-Salam
A Big Year for Patent Law Developments: Key Oswald
Changes followed by a Discussion of the Implica-
tions for Technology and Internet Companies Prager
Angileri
Patent Reform and the Implications for Technology
Companies: Who are the Winners and Losers Bodine
Under Current Proposals?
Social Networking Site Litigation: Coming to a Site M
eyer
Near You
. ) Patel
Special Addresses: Views from the Bench -
Lasnik
The Inevitability of Litigation: Effect of New Tech- | Rheaume
nologies on the Discovery Process; Best Practices Finnie
for In-house Counsel Foster
Substantive Trends in Computer Technology Liti- Caslin
gation followed by a Discussion of Best Business Ledhal
Strategies Graham
Ethical Issues for Technology Lawyers and Issues
i Johnson
Arising from Lawyer Use of Technology
Comments: Overall Content Was Conference Setting Was
Excellent Good Poor Excellent Good Poor
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How Can We Better Serve You?

Email Notice of Future Programs
If you sign up for our email notices, we’re happy to limit the topics to the ones of greatest interest to you
and to remove you from the list at any time. Use this form to tell us your topics of interest:

_____ Administrative ____ Emerging Companies __ Indian ____ Patent
____Advertising ____ Employment ____ Intellectual Property =~ Project Development
____Antitrust ____ Energy ____ International _____ Public Procurement
_____ Bankruptey _____ Entertainment ____ Internet ____ Real Estate
_ Business - General ~ Environmental ~ Land Use _ Tax
_____ Construction ____ Family ___ Life Sciences ____ Technology
____ Copyright ____ Finance ____ Litigation ____ Telecommunications
____ Corporate — General ~__ Financial Services ____ Local Government _____ Trade Regulation
~ Criminal _ Franchising _ Mergers/Acquisitions ~ Trade Secret
____ Elder ____ Health _____Natural Resources ____ Trademark

Email Address Printed Name Signature Date

Topics for Future Programs

We offer comprehensive two-day conferences, one-day advanced workshops, and one-hour telebriefings
on major new cases and other developments. We welcome your suggestions for topics you would like to
see us address and speakers you would most like to hear.

Do You Google?

Help us help you find pertinent CLE events by telling us the words you would use to search on-line for
today’s conference.

Other Suggestions

Thank You!
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Seattle, WA

Mr. Ramsey M. Al-Salam

Perkins Coie LLP

1201 Third Ave.

Suite 4800

Seattle, WA 98101-3099

T: (206) 583-8888  F: (206) 583-8500
Email: ralsalam @perkinscoie.com

Mr. Frank A. Angileri

Brooks Kushman P.C.

1000 Town Center

Twenty-Second Floor

Southfield, MI 48075

T:(248) 226-2829 F:

Email: fangileri @brookskushman.com

Mr. David A. Bateman

Kirkpatrick & Lockhart Preston Gates
Ellis LLP

925 Fourth Avenue

Suite 2900

Seattle, WA 98104-1158

T: (206) 370-6682  F:

Email: david.bateman @Xklgates.com

Mr. Brent Caslin

Kirkland & Ellis LLP

777 South Figueroa Street

Floor 37

Los Angeles, CA 90017

T: (213) 680-8464 F: (213) 680-8500
Email: bcaslin@kirkland.com

Mr. Brian G. Bodine

Merchant & Gould P.C.

701 Fifth Avenue

Suite 4100

Seattle, WA 98104

T: (206) 342-6244  F: (206) 903-3723
Email: bbodine @merchantgould.com

Mr. Robert C. Cumbow

Graham & Dunn PC

Pier 70

2801 Alaskan Way -Suite 300

Seattle, WA 98121-1128

T: (206) 340-9619  F: (206) 340-9599
Email: rcumbow @ grahamdunn.com

800 Fifth Avenue, Suite 101, Seattle, WA 98104 | 206 567 4490 | 800 854 8009 | fax 206 567 5058

www.lawseminars.com



Faculty for Technology Law (con't)

Mr. Brian J. Deagle
Microsoft Corporation
One Microsoft Way
Redmond, WA 98052

T: (425) 705-2708  F: (425) 936-7329
Email: bdeagle @microsoft.com

Mr. Michael W. Finnie

Navigant Consulting, Inc

1201 3rd Ave

Suite 3320

Seattle, WA 98101

T: (206) 691-6005  F: (206) 623-7022
Email: mfinnie @navigantconsulting.com

Ms. Susan E. Foster

Perkins Coie LLP

1201 Third Avenue

Suite 4800

Seattle, WA 98101

T: (206) 583-8846  F: (206) 583-8500
Email: sfoster@perkinscoie.com

Ms. Lesley A. Fair

Federal Trade Commission

6th Street & Pennsylvania Ave. NW
Washington, DC 20580

T: (202) 326-3081  F: (202) 326-2190
Email: lfair@ftc.gov

Ms. Jennifer Miyoko Follette
Microsoft Corporation

1 Microsoft Way

Redmond, WA 98052-8300

T: (425) 882-8080 F:
Email: Jennf@microsoft.com

Mr. Lawrence D. Graham

Black Lowe & Graham

701 Fifth Ave

Suite 4800

Seattle, WA 98104

T: (206) 381-3300 F: (206) 381-3301
Email: graham@blacklaw.com

Ms. Suzanne Harrison
Gathering 2.0

24 19th Avenue

San Francisco, CA 94131

T: (415) 509-4469 F:
Email: suzanne @ gathering2.com

Ms. Anne Murphy Kelley
Microsoft Corporation

1 Microsoft Way

Bldg 8

Redmond, WA 98052-8300

T: (425) 707-7031 F:

Email: annemu@microsoft.com

Mr. Bruce E. H. Johnson

Davis Wright Tremaine LLP

1202 Third Ave

Suite 2200

Seattle, WA 98101

T: (206) 757-8069  F: (206) 628-7699
Email: brucejohnson@dwt.com

The Hon. Robert S. Lasnik

U.S. District Court, Western District of
WA

United States Courthouse

700 Stewart Street

Seattle, WA 98101

T: (206) 370-8810 F:

Email: robert_lasnik@wawd.uscourts.gov

Faculty Page 2 of 4



Faculty for Technology Law (con't)

Mr. Brian D. Ledhal

Irell & Manella LLP

1800 Avenue of the Stars
Suite 900

Los Angeles, CA 90067-4276
T: (310) 203-7927 F:
Email: bledahl @irell.com

Mr. Rauer L. Meyer

Thelen Reid Brown Raysman & Steiner
LLP

333 South Hope Street

Suite 2900

Los Angeles, CA 90071
T:(213) 576-8005 F:
Email: rlmeyer @thelen.com

Ms. Lynda J. Oswald

University of Michigan Ross School of
Business

701 Tappan Street
Ann Arbor, MI 48109-1234

T: (734) 763-9827 F:
Email: Jjoswald @umich.edu

Mr. Douglas E. Phillips

Promontory Interfinancial Network,
LLC

1515 North Courthouse Rd

Suite 800

Arlington, VA 22201-2909
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On-line Advertising

Gregory Ritts

Vice President, Deputy Gen’l Counsel

aQuantive, Inc., a Microsoft Subsidiary

Advertiser and Publisher Solutions, Microsoft Corp.

Summary

Overview of Market

Mechanics of On-line Advertising
Advertising

Publishers

Legal Issues
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Overview of Market

* On-line Ad Spending
— 2006 = $1.6B
— 2007 = $21.4B
— 2008 = $27.5B
— 2011 = $42B
* Internet Advertising as Share of Total
Advertising Spend
— 2007 =7.4%
- 2011 =13.3%

Source: Forbes.com, Nov. 6, 2007

Mechanics of On-line Advertising

» Advertiser

Publisher; search engine provider
Ad Servers

Cookies

Targeted Ads

Pricing of Ads
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Advertising

» Types of on-line advertising
— Contextual, Search, Banner, Graphical
— Rich Media, Video
— Classifieds, Email, Mobile, In-game
« Emerging Markets
— On-demand video, IPTV
* Purchasing Ads
— Ad Agencies, Publishers, Ad Networks, Exchanges
— Google, Yahoo!, MSN, AOL

Publishers

* News organizations moving to ad-based
business models

« Selling ads
— Direct sales force
— Ad Networks
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Legal Issues

IAB/AAAA terms
Agency

Privacy

IP issues
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PROMOTING YOUR SITE WITH
CONTESTS AND SWEEPSTAKES:

Robert C. Cumbow

Graham & Dunn PC
Seattle WA

December 13, 2007

It is increasingly popular for companies—both on and off the Web—to seek to promote their
products and services by sponsoring promotional contests such as sweepstakes. Whether your
company, or client, is a sponsor of such a contest or a media company that promotes the contest
through print or broadcast advertising, it is important to keep in mind some crucial points about
promotional games and contests.

Promotional contests and sweepstakes, like any games, are regulated by gambling laws.
Gambling laws vary—sometimes greatly— from country to country, and from state to state
within the United States. Generally speaking, U.S. companies should limit participation in their
promotional contests to residents of the United States, or at most the U.S. and Canada. If your
company or client wishes broader eligibility, it’s best to engage foreign counsel in appropriate
other jurisdictions. Often even narrower eligibility may be wise. For example, the states of New
York, Florida, and Rhode Island and the territory of Puerto Rico all have stringent registration
and bonding requirements with which certain game sponsors must comply or face penalties.
Many companies prefer to exclude residents of those jurisdictions rather than to undertake the
sometimes difficult and costly burden of compliance with local rules like these.

Canada’s contest laws are very much like those of the United States—except in Quebec, which
has stringent additional requirements. Contest sponsors will often expressly void the contest in
Quebec for that reason. However, one significant difference in Canada is that every contest, even
one of pure chance, must contain an element of skill. In practice, what Canadian contest law has
come down to is this: Once a sweepstakes has been held and a winner has been drawn, the
winner may not claim her prize until she answers, live (usually by phone), a question requiring
simple mathematical operations. If a contest is to be made available in Canada, therefore, it is
important to note this fact in the rule disclosures and on an eligibility form.

The fundamental rule, in both Canada and the United States, is that a promotional game,
especially a sweepstakes, is illegal if it constitutes a lottery. A lottery consists of three elements:
prize, chance, and consideration. Put differently, a lottery is a game in which something of value,
usually money (consideration), is paid for a chance to win a prize. (Most states do allow non-
profit organizations to hold raffles if a permit is obtained, a fee is paid, the proceeds go to a bona

j:\'rec\tIPs\CyberGrahamPromoGames.doc

Law Seminars International | Seattle Technology Law Conference | 12/13/07 in Seattle, WA



Robert C. Cumbow of Graham & Dunn PC Speaker #: 2a-2

fide charity, and a limited number of such raffles is held within a given time frame.) As a general
rule, lotteries are illegal, and most states do not have a lottery permit policy for profit-making
ventures.

With this in mind, the best way to make sure your promotional contest is not an illegal lottery is
to eliminate one of the three elements: prize, chance, or consideration. Of course, you don’t want
to eliminate the prize, otherwise there is no incentive to participate, and the whole point of
promotional games is to maximize participation, thereby promoting awareness of a product,
service, Web site, or other activity. The most common approach is to omit the consideration, by
enabling persons to enter the contest without paying a fee or making a purchase. This is the
reason for the “no purchase necessary” language seen on many contest entry forms.

It is also common to eliminate the element of chance, either by sponsoring a game in which skill,
not chance, is the decisive factor (such as essay-writing, photography, artwork, or creating a
name or character), or by simply awarding a prize to everyone who makes a purchase or pays an
entry fee. One can even eliminate hoth chance and consideration, by sponsoring a simple product
giveaway for a limited period of time or to a limited number of customers.

All of the above suggested means of eliminating chance, consideration, or both are ways of
avoiding the trap of sponsoring a contest that turns out to be an illegal lottery. However, even if
your contest is not a lottery, there are other legal requirements regarding how the contest must be
promoted and conducted, and what disclosures must be made to those entering the contest. It is
always best to engage a lawyer familiar with the conditions for operating a promotional game in
the jurisdiction where you intend to do so.

Of course, irrespective of whether your contest is a game of chance or one of skill, it is necessary
to publish a thorough and legally compliant set of rules and disclosures. This, again, is a reason
to engage counsel familiar with such requirements in the jurisdictions in which the contest will
be offered. The full rules and disclosures do not have to be on every entry form or advertisement
for the contest. However, any entry form or ad promoting the contest must tell the entrant how a
full set of rules may be obtained, or where one may be viewed. In addition, any entry form or
contest promotion must clearly identify the sponsor of the contest and explain how one may
enter the contest.

If the contest is a game of skill, an entry fee may be charged. Because the element of chance has
been eliminated, there is no risk of an illegal lottery, so it is all right to require consideration as a
condition of entry. Rules and disclosures for contests of skill, however, must set forth how the
entries are to be judged, who will do the judging, when they will be judged, what criteria will be
applied to select a winner, what will happen in case of a tie, and the fact that the decision of the
judges will be final.

An increasingly troublesome question is that of how to determine whether a particular game is
one of skill or chance. Because the dividing line is not always sharp, and a contest may contain
elements of both skill and chance, most statutes and regulations look for which element
predominates. While a simple random drawing is based on pure chance, a poker game, for
example, involves both skill and chance. This is also true of wagering pools based on predicting
the outcome of a sporting event: one’s knowledge of the sport and the teams and players
involved may give one a particular skill in predicting outcomes; but a complex matrix of
unpredictable occurrences determines the ultimate result, so pools are games of chance—and
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even more so when the participant’s grid is not expressly chosen but drawn or assigned at
random. “Spot the ball” games—especially popular in the United Kingdom—present entrants
with news photographs of moments from actual sporting events, but the ball has been digitally
removed from the photo, and the contest challenges the participant to identify the ball’s location,
based on a knowledge of the sport and an analysis of the faces and attitudes of the players in the
photograph. Is this a game in which skill or chance predominates? Sometimes the question of
skill or chance is a difficult call to make, and in such circumstances you or your client may wish
to comply with the regulations applicable to both kinds of games, or seek a preliminary opinion
from the FTC or one or more state attorneys general.

Accompanying these materials is a checklist of items to remember to include in your contest
rules. Also included are samples of contest rules and disclosures and an eligibility affidavit.
These are general samples, included only to give you an idea what sorts of information and
disclosures should be included in documents of this kind. They are not intended to be complete,
final sets of rules for any contest, and should be used, if at all, only as a starting point.
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GRAHAM & DUNN pc

CHECKLIST FOR
CONTEST RULE DISCLOSURE REQUIREMENTS

The following disclosures must be clearly set forth in a form readily available to all entrants and
prospective entrants in the contest. They need not appear on the entry form itself, but must be
easy to obtain and read.

L. FOR ALL CONTESTS:

(| Clearly disclose name and address of organization sponsoring contest

O Eligibility restrictions (is entry restricted by age? geographic area? employment
affiliation?)

(] Is contest illegal in any state or country? If so, state that fact. (Use “Void where

prohibited by law” only as a fallback; a contract term that makes the contest entrant responsible
for knowing the law may not be enforceable.)

O Number of entries (is there a restriction on the number of entries per person or per
household?)

O Form of entry (can entry be submitted by email? by fax? only by mail? must entry be an
original, or are photocopies permitted? must it be handwritten, or can it be word-processed or

typed?)

O Entries must be received no later than (state a time and date, and provide
a time zone reference, such as “midnight Pacific Standard Time, January 1, 2005” But note that
many people are uncertain as to whether midnight is correctly identified as “12 a.m.” or

“12 p.m.,” and as to whether “midnight, January 1" means the first minute of January 1 or the
last minute of January 1. To avoid such ambiguity, it may be a good idea to end the eligibility
period at some hour other than midnight.)

O State the number, nature, and value of the prizes to be awarded

O State any material limitations on the prize (such as restrictions on dates of use in the case
of travel-related prizes)

O State when the drawing or judging will occur

(] State how and when prizes are to be awarded and that winners will be notified how to
claim their prizes

(] State that winners are responsible for applicable taxes on prizes

O If a prize is unclaimed, will a “second chance” drawing be held? If not, what will
become of unclaimed prizes?

O Disclaim liability for any claim arising from a winner’s use of or dissatisfaction with a
prize
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O Disclaim express or implied warranties regarding prizes

O State that anyone may obtain a list of winners and disclose how they may do so (Note:
This list should remain available for two years following the contest.)

O Make sure contest is registered where required by state law (if announced value of all
prizes totals more than $500, registration and payment of a $150 fee are required in Rhode Island
if local retail stores are involved; if value of prize is more than $5000, registration and payment
of a $100 fee are required in New York and Florida within 30 days (NY) and seven days (FL)
prior to the contest; both states require establishment of a trust account or posting of a surety
bond, and the filing of a list of winners after the contest; Puerto Rico requires prior approval. But
note that “internal” contests such as sales competitions or contests among members of a club or
organization are o.k. if not promoted to the general public.)

II. FOR CONTESTS OF CHANCE:
O State that no purchase is required (if alternate methods of entry are available, include
instructions on how to enter without a purchase)

O State the odds of winning (or state that “Odds of winning depend upon the number of
entries received”), and state how many entry forms will be distributed.

O State that making a purchase will not increase the odds of winning

I1I. FOR CONTESTS OF SKILL:

(] State whether any consideration is required to enter the contest

O State the criteria upon which entries will be judged

(] State who will judge the entries (not required but recommended)

O State that the decision of the judges is final

(] Explain how prizes will be awarded in the event of a tie

O State whether entries will be returned, and if they will, explain what entrant must do to
get entry back (e.g., enclose self-addressed stamped envelope)

O If entries will not be returned, state that they become the property of the contest sponsor
and indicate when they will be destroyed (but keep them on hand for at least two years after the
contest)

O If entries involve original works of authorship (i.e., not simply solutions to a puzzle but

original creations on the order of written essays, drawings, videotapes, etc.), state whether the
entrant must agree to assign or license the copyright to the contest sponsor (note that this must be
done by signed agreement; merely claiming copyright ownership in the Rules is insufficient)

(| State whether entrant must consent to certain uses by the contest of sponsor of entrant’s
entry and/or entrant’s name

j:\'rec\tIPs\CyberGrahamPromoGames.doc

Law Seminars International | Seattle Technology Law Conference | 12/13/07 in Seattle, WA



Robert C. Cumbow of Graham & Dunn PC Speaker #: 2a-6

SAMPLE
OFFICIAL CONTEST RULES
Important:

Please read these rules before entering the Contest.
1. Eligibility. NO PURCHASE NECESSARY TO ENTER OR WIN. CONTEST
OPEN ONLY TO RESIDENTS OF THE U.S. [AND CANADA (EXCLUDING QUEBEC)]
[only if the contest is to be open to Canadian residents] [OVER THE AGE OF 18]/only if
applicable]. 1TF YOU ARE NOT A RESIDENT OF THESE AREAS, YOU ARE NOT
ELIGIBLE TO WIN A PRIZE, AND [SPONSOR] RESERVES THE RIGHT NOT TO
AWARD PRIZES TO ENTRANTS WHO RESIDE IN OTHER JURISDICTIONS. [If you are
under the legal age of majority in your state or province of residence (a “Minor”), one of
your parents or legal guardians must submit a signed, written statement that they have
read, understood and agree to these Contest rules with your entry, and that such
agreement constitutes acceptance of these Contest rules on behalf of you and
themselves.|/only if contest involves something legally or physically hazardous] To be eligible
to win a prize, entries must be completed and received by [Sponsor] in the format designated
below. Directors, officers and employees of [Sponsor] and any of their respective affiliate
companies, subsidiaries, agents, professional advisors, advertising and promotional agencies, and
immediate families of each are not eligible to win any prizes. All applicable federal, state and
local laws and regulations apply. Offer void where prohibited. [Limit [one] entry per person per
[day]/replace bracketed items as appropriate]. Multiple entries on one day by the same person
using one or more e-mail accounts will not be accepted]/only if limitation on number of entries is
desired]. No mechanically or electronically reproduced entries will be accepted. All entries
must be submitted from a valid e-mail account which may be identified by reverse domain name
search. In the event of any dispute, entries will be deemed to have been submitted by the owner
of the e-mail address from which the e-mail was sent.

2. Disclaimer. [Sponsor], all participating sponsors and any of their respective parent
companies, subsidiaries, affiliates, directors, officers, professional advisors, employees and
agencies will not be responsible for: (a) any late, lost, misrouted, garbled or distorted or damaged
transmissions or entries; (b) telephone, electronic, hardware, software, network, Internet, or other
computer- or communications-related malfunctions or failures; (c) any Contest disruptions,
injuries, losses or damages caused by events beyond the control of [Sponsor]; or (d) any printing
or typographical errors in any materials associated with the Contest.

3. Contest Period. The Contest period is from [DATE] to [DATE] (the “Deadline™). All
entries must be received by the Deadline to be eligible to win a prize.

4. Prizes.

[Insert description of prizes, retail value of each].
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Odds of winning a prize depend on number of eligible entries received. ALL FEDERAL,
STATE AND LOCAL TAXES ASSOCIATED WITH THE RECEIPT OR USE OF ANY
PRIZES ARE THE SOLE RESPONSIBILITY OF THE WINNER. [WINNERS WILL BE
SOLELY RESPONSIBLE FOR ALL SHIPPING, HANDLING, INSURANCE AND
TRANSPORTATION COSTS ASSOCIATED WITH DELIVERY OF ANY PRIZE,
WHICH WILL NOT EXCEED $ WITHOUT THE WINNER’S CONSENT]/only
if winners have to pay shipping & handling].

[All prizes will be awarded. Prizes returned as undeliverable or otherwise not claimed within
[NUMBER] days after delivery of notification will be forfeited and awarded to an alternate
winner.]/If all prizes will not be awarded, state the circumstances under which prizes will not be
awarded -- e.g., if prizes not claimed by a certain date will not be awarded, the rules must state
that] Prizes are not transferable. No substitutions or exchanges (including for cash) of any
prizes will be permitted, except that [Sponsor] reserves the right to substitute a prize of equal or
greater value for any prize. [Prizes won by a minor (as determined by the laws of state or
province of residence) will be awarded to a parent or legal guardian on the minor’s behalf.]/only
if people under 18 are eligible to enter] Limit one prize per household or address. All prizes are
awarded “AS IS” and WITHOUT WARRANTY OF ANY KIND, express or implied,
(including, without limitation, any implied warranty of merchantability or fitness for a particular
purpose)

5. How to Enter. /[State what you have to do to enter the contest and how you can enter
without a purchase - e.g., by sending an e-mail or a postcard]. [Canadian participants must also
correctly answer a mathematical skill testing question before being declared a

prizewinner.]/Only if contest is open to residents of Canada] By entering the Contest, you
consent to being placed on a mailing list for promotional and other materials.

6. Contest Rules.

[Prizewinners will be determined by a random drawing from all eligible entries, to be held at
[LOCATION] on [DATE].] /If this is a contest involving a random drawing]

[On or before [DATE], [Sponsor] will notify the eligible entrants who submit the [NUMBER]
entries which an independent judge determines, in his or her sole discretion, to be the most apt,
original and interesting that they are eligible to be awarded a prize.] [If this is a contest where
creative entries like essays or drawings will be judged]

Winners will be notified by [telephone or e-mail] [or whatever means winners will be notified
by] by [IDATE]. To claim a prize, winners should follow the instructions contained in their
notification.

[7. [Sponsor] Ownership of Entries. All entries and other materials (the “Entry Materials™)
(including all copyright, trademark and other proprietary rights associated therewith) submitted
by you become the property of [Sponsor] upon submission, and Entry Materials will not be
returned to any entrant. Without limiting the generality of the foregoing, you acknowledge that
[Sponsor] will own all rights to use, modify and make derivative works of the Entry Materials,
without separate compensation to you or any other person or entity. You agree to take, at
[Sponsor]’s expense, any further action (including, without limitation, execution of affidavits and
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were successful in purchasing tickets for admission to an R-rated film at movie
theaters.

5. The Commission sponsored a public workshop on October 29, 2003, to discuss the
state of self-regulation in the entertainment industry and children’s access to
products that have been rated as potentially inappropriate for them or have been
labeled with a parental advisory. On March 17, 2004, the Commission announced
the expansion of its consumer complaint system to categorize and track complaints
about media violence, including complaints about the advertising, marketing, and
sale of violent movies, electronic games, and music.

6. The Commission issued a fourth follow-up report on July 8, 2004. The report
showed continued progress in providing rating information in ads and
improvement in limiting sales of R-rated movie tickets, but little overall change in
industry ad placement.

7. On March 30, 2006, the Commission issued the results of its latest mystery
shopper survey. Forty-two percent of the secret shoppers — children between the
ages of 13 and 16 — who attempted to buy an M-rated video game without a parent
were able to purchase one. In the 2003 mystery shopper survey, 69%of the
shoppers were able to buy one.

8. On April 12,2007, the FTC issued Marketing Violent Entertainment to Children:
A Fifth Follow-Up Review of Industry Practices in the Motion Picture, Music
Recording & Electronic Game Industries: A Report to Congress. According to
the Commission, despite general compliance with voluntary industry standards,
entertainment companies continue to market some R-rated movies, M-rated video
games, and explicit-content recordings on television shows and websites with
substantial teen audiences. In addition, the FTC found that while video game
retailers have made significant progress in limiting sales of M-rated games to
children, movie and music retailers have made only modest progress limiting sales.

9. Representative cases:

° Take-Two Interactive Software, Inc. and Rockstar Games, Inc., File No.
052-3158 (June 8, 2006) (consent orders) (alleging that marketers of
videogame Grand Theft Auto: San Andreas failed to disclose that game
discs contained potentially viewable material that was sexually explicit,
resulting in its subsequent re-rating by the Entertainment Software Ratings
Board from “Mature” to “Adults Only™)

FTC ADVERTISING ENFORCEMENT
48
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