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ENVIRONMENTAL NEWS

JUNE 13,  2007

Supreme Court Clarifies Rights of PRPs to Recover Cleanup Costs
from Other PRPs, and the United States
By Steven Jones

Putting an end to two-and-a-half years of uncertainty created by its previous ruling in
Cooper Industries v. Aviall Services, Inc (“Aviall”), a unanimous Supreme Court has
made clear that parties who voluntarily clean up contaminated property may sue to
recover their cleanup costs from other potentially responsible parties (“PRPs”) under
section 107(a) of CERCLA. The opinion in United States v. Atlantic Research Corp.
(“Atlantic Research”)[1] was written by Justice Thomas, who also authored the Court’s
Aviall decision.[2]

In addition to reaffirming the availability of cost recovery claims for volunteers, the
decision confirms that PRPs may pursue such claims against the United States at sites
where a federal agency is a PRP. The government faces more than $300 billion in
potential liability at such sites.[3]

Procedural Background

Aviall came as a surprise to most long-time environmental practitioners. Prior to that
2004 decision, the majority view was that a party who incurred costs of cleanup could
recover its costs from other parties under CERCLA’s contribution provision, section 113,
irrespective of the existence of a court order or a claim by EPA or a state. But in Aviall,
a majority of the Court held that a PRP who had voluntarily undertaken a hazardous
waste cleanup but who had not been sued under either section 106 or 107 could not
seek contribution from other liable parties under section 113(f)(1). Aviall left open the
question of whether such parties could pursue recovery of those costs under CERCLA’s
“cost recovery” provision, section 107(a).
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Subsequent to Aviall, three Circuit Courts (the Second, Seventh and Eighth Circuits)
held that volunteers could pursue cost-recovery under section 107(a), while a fourth (the
Third Circuit) held that they could not.

Factual Background

Atlantic Research retrofitted rocket motors for the United States at a site in Arkansas,
extracting rocket propellant using a high-pressure water spray to remove pieces of
propellant from the motors, which it then burned.[4] Residue from burnt rocket fuel
contaminated the site’s soil and groundwater. Atlantic Research cleaned up the
contamination at its own expense, and then sought to recover some of its costs
pursuant to sections 107(a) and 113(f) of CERCLA.[5] Following the Supreme Court’s
decision in Aviall, Atlantic Research amended its complaint, relying solely on section
107(a) and federal common law to recover its cleanup costs. The United States moved
to dismiss, arguing that Aviall foreclosed Atlantic Research’s section 107 claim. The
district court agreed, and dismissed the case.

The Eighth Circuit reversed, joining ranks with the Second Circuit and the Seventh
Circuit and holding that, in light of the ruling in Aviall that section 107 and section 113’s
remedies were distinct, “it no longer makes sense” to view section 113(f)(1) as the
exclusive route by which liable parties may recover cleanup costs.[6] Just three weeks
later, however, the Third Circuit held that section 107 did not create an “implied” cause
of action.[7] The Supreme Court accepted certiorari in Atlantic Research to resolve this
split, as well as to address the issue left open by its earlier opinion in Aviall.

“Other Persons” May Sue for Cost Recovery under Section 107(a)

The central dispute in the case centered on the meaning of section 107(a)(4)(B).
Section 107(a) makes four different categories of PRPs liable for, among other things:

. A all costs of removal or remedial action incurred by the United States Government
or a State or an Indian tribe not inconsistent with the national contingency plan;
[and]

. B any other necessary costs of response incurred by any other person consistent
with the national contingency plan.

42 U.S.C. §9607(a)(4)(A)-(B).

The United States argued that the plain language of section 107 did not allow a PRP to
recover voluntary cleanup costs,[8] and that section 113(f) provided the exclusive
means by which one PRP can sue another.[9] According to the government, allowing
PRPs to proceed under section 107 would undermine Congress’ objectives in enacting
section 113, effectively rendering the Court’s prior decision in Aviall inoperative.[10]

With the maxim that “statutes must ‘be read as a whole,’”[11] the Supreme Court
rejected the United States’ interpretation, explaining that subparagraph (B) “can be
understood only with reference to subparagraph (A).”[12] The Court noted that the
provisions are adjacent, have similar structures, and that the text denoted a relationship
between them. Based on this relationship, the Court concluded “it is natural to read the
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between them. Based on this relationship, the Court concluded “it is natural to read the
phrase ‘other necessary costs’” by referring to the language in subparagraph (A),
namely, that the phrase “any other person” means any person other than the United
States, a State or Indian tribe. According to Justice Thomas, accepting the
government’s interpretation that “any other person” refers only to a person not identified
as a PRP in sections 107(a)(1)-(4), “would destroy the symmetry of subparagraphs (A)
and (B) and render subparagraph (B) internally confusing.”[13] Moreover, because the
statute defines PRPs so broadly as to “sweep in virtually all persons likely to incur
cleanup costs, accepting the United States’ interpretation would reduce the number of
potential plaintiffs to almost zero, rendering subparagraph (B) a dead letter.”[14]

Harmonizing Section 107 with Section 113

The United States also argued that allowing PRPs a choice between cost recovery
actions under section 107 and contribution actions under section 113 would create
friction between those two sections.[15] In response, Justice Thomas pointed to his
earlier opinion in Aviall, where the Court held that sections 107(a) and 113(f) provide
two “clearly distinct” remedies: “CERCLA provide[s] for a right of cost recovery in
certain circumstances, § 107(a), and separate rights to contribution in other
circumstances, §§ 113(f)(1), 113(f)(3)(B).”[16] The “contribution” remedy in section
113(f) reflected the traditional tortfeasor’s right to collect from others who were
responsible for the same tort, a right which was contingent on an inequitable distribution
of common liability among liable parties.[17] By contrast, the language of section 107(a)
allowed recovery of costs, but “permits a PRP to recovery only the costs it has ‘incurred’
in cleaning up a site.’”[18]

The Court explained that the two remedies complement each other, by providing causes
of action “‘to persons in different procedural circumstances.’”[19] Section 113(f) allows
contribution among PRPs with common liability, while section 107(a) permits recovery
by a private party which has incurred cleanup costs itself. The Court took pains to point
out that, when a PRP pays a judgment or discharges its obligation under a settlement
agreement, “it does not incur its own costs of response … [but] reimburses other parties
for costs that those parties incurred.”[20] In those circumstances, recovery must be
pursued under section 113(f), rather than section 107. This avoids the potential for a
PRP to choose the six-year statute of limitations under section 107, instead of the
shorter limitations period under section 113(f).[21]

Finally, the Court rejected the United States’ prediction that permitting PRPs to seek
recovery under section 107(a) would eviscerate the settlement bar set up by section
113(f)(2), which prohibits contribution claims against “[a] person who has resolved its
liability to the United States or a State in an administrative or judicially approved
settlement. …” While acknowledging the fact that the “settlement bar does not by its
terms protect against §107(a) cost-recovery liability,” the Court “doubt[ed] this supposed
loophole would discourage settlement”[22] since a PRP could seek equitable
apportionment under section 113(f) and “a district court applying traditional equity rules
would undoubtedly consider any prior settlement in the liability calculus.”[23]

The opinion left open the question of whether PRPs who incur expenses pursuant to a
consent decree following a suit by EPA under section 106 or section 107(a) may
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consent decree following a suit by EPA under section 106 or section 107(a) may
recover those compelled costs pursuant to section 107(a), section 113(f), or both.[24]

Conclusion

In previous articles in this Newsletter reporting on Atlantic Research, we noted that
parties often on different sides of environmental disputes – environmentalists,
landowners, industry and States – all lined up against the United States’ interpretation
of section 107(a)[25] Part of the reason for this alliance was the fact that the party which
benefited most from the Aviall decision was the United States, particularly at sites where
a federal agency was a PRP, since the government had the possibility of preventing the
prosecution of section 113 claims at such sites by not initiating enforcement actions
under section 106 or section 107. With its decision in Atlantic Research, the Supreme
Court adopted a reading of section 107 that reinstates the incentives for cleanup and
redevelopment of contaminated property. It also allows a lot of lawyers who had
previously advised their clients that they could recover their remediation costs to rest a
bit easier.

For more information on this decision or on environmental litigation generally, please
contact Steve Jones.
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