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REA’s From the Big Box Tenant’s Perspective


There is no precise definition of a “big box tenant”.  For purposes of this presentation, a “big box tenant” is a store measuring at least 60,000 square feet and anchoring a “power center”.  A “power center” generally consists of one or more boxes, usually in line with each other, and outparcels or pads in front of the boxes.  However, shopping centers are like snowflakes (by way of exaggeration)—no two are alike, and there will be power centers with no pads or box tenants along street frontages.  Lifestyle centers and mixed use development can break all the rules by combining big box tenants with main street shops, entertainment centers, residential uses, or office uses (and are outside the scope of this presentation).  Although the title of this presentation refers to Big Box Tenants, the matters covered in the presentation apply regardless of whether the Big Box Retailer is an owner or a tenant.


Big Box Retailers have their own forms of declaration to govern the development of the shopping center—usually with their own titles: Easements with Covenants and Restrictions Affecting Land (“ECR”); Operation and Easement Agreement (“OEA”); Easements, Covenants, Conditions and Restrictions (“ECCR”); Construction, Operation and Reciprocal Easement Agreement (“COREA”); Reciprocal Construction, Operation and Easement Agreement (“RCOEA”); and Declaration of Restrictions and Easements (“Declaration”).  As the scope of these documents is similar from form to form, this presentation will use the term “REA” (Reciprocal Easement Agreement) for ease of reference (as a drafting matter, if the document contains easements, the title of the document should include the word “easement”).

I.  Use Restrictions:


Big Box REAs impose use restrictions on the kinds of businesses that operate in a Shopping Center.  Ordinarily the REA either excludes a use completely from a center or excludes a use within a distance of the Big Box.  In short, use exclusions are lists of all of the bad co-tenant experiences a retailer has ever had, and they evolve as store managers encounter new and annoying uses in their centers.  Generally, use restrictions fall into the following categories:


Negotiating Point.  In order to negotiate a compromise position, you need to ask why a particular use is excluded.  The reason a particular use is excluded is not always self evident and two different retailers may have two different reasons for excluding a use.  Sometimes there is more than one reason.  When you know why a retailer has excluded a use, you can propose a compromise that meets the retailer’s concerns.  The uses below are examples and some may fall into multiple categories or different categories depending on the retailer.  Don’t assume that all retailers have the same hot buttons.

Nuisance Uses:  Generally these apply to all land in the Shopping Center.


Assembling, manufacturing, distilling, refining, smelting, agricultural or mining operations or warehouses.


Junkyard.  Dumping, disposing, incineration or reduction of garbage.


Body Shop.


Cemetery, Mortuary, Crematorium or Funeral Home.


Stockyard.  Animal Raising. Veterinary Hospital.  Animal Boarding.


Establishments selling, renting or exhibiting pornographic or obscene materials, drug paraphernalia, or live performances with nude or partially clothed dancers or wait staff.  Massage Parlors.


Amusement or Video Arcade, Pool or Billiard Hall or Dance Hall.  Gambling Establishments. Off-track betting parlor.  Party Room. Miniature Golf Course, racetrack, aquarium or zoo.  Paintball or laser tag facility.  Swimming Pool or water park or amusement park.  Driving Range.  Skating Rink. Batting Cage.  Skate Park.


Uses that emit obnoxious odors that can be smelled or sounds that can be heard outside of a Building.  Uses that cause excessive quantities of dust or dirt.  Hazardous Materials.  Inflammable Materials or Explosive Materials.


Drafting Point.  Most parties don’t object to excluding these uses.  If the REA contains a general requirement that all uses be retail uses, then this list is just belts and suspenders (or worse, it could create an ambiguity by including some but not all non-retail uses).  Where conditions are prohibited (odor, noise, hazardous materials, inflammable materials), language should be added to allow customary practices (microphones for customers waiting outside of restaurants or in outdoor garden centers) and for items normally carried by retailers (e.g., paint thinner or adult books or videos carried by national chain bookstores or video stores).

Parking Intensive Uses:  A big box retailer may apply these restrictions only to the Developer’s property or smaller tenant’s properties and not to its own.


Movie or Live Performance Theater


Health Club or Spa, Fitness Center or Workout Facility.


Telephone Call Center.


Drive up or drive through operations.


Restaurants.


Drafting Point.  Sometimes the geography of the shopping center will allow parking intensive uses to be located far enough away from the Big Box to be acceptable co-tenants.  Other solutions can involve: (a) limiting the square footage of single and/or aggregate parking intensive uses (e.g., no workout center larger than 2,000 square feet and no more than 4,000 square feet of fitness center use); (b) stipulating the direction that the doors on a building face (i.e., away from the Big Box so that customers parking away from the Big Box); or (c) increasing the parking minimums for that use (or increasing the number of car lengths that a drive up or drive through operation must provide).

Non-retail Uses.  The goal of a shopping center is to create enough synergy to bring retail customers to the center.  Non-retail uses that do not generate potential customers are actively discouraged in Big Box REAs.


Mobile Home Parks or Trailer Courts


Hotels, Motels, Short or Long Term Residential Use.


Auto, Truck, RV, or Boat sales or rentals.


Bowling Alley, Skating Rink.


Training or Educational Facility (e.g., Beauty Schools).


Church, Synagogue, Mosque or other place of worship.


Auditorium


Negotiating Point.  Generally speaking, the Big Box Retailer is not sympathetic to the Developer’s desire to be flexible about the kinds of non-retail uses that can go into a shopping center.  If there is a use that breaks the traditional mold (e.g., a Harley Davidson Dealership), then raise it specifically by name (but expect the Big Box Retailer to limit this exception to operations under that trade name as they are operated as of the date of the REA).

Office Uses.  This category can be a blend of concerns over parking and concerns regarding non-retail uses.


Medical Offices.


Business Offices.


Governmental Offices (e.g., Driver’s License Bureau, Social Security Office).


Negotiating Point.  Often office tenants want the visibility, traffic count and convenience that comes with a shopping center and Big Box Retailers do not want the traffic or trade that comes with the offices.  Offices where employees or visitors park for long periods of time (think waiting in the doctor’s office), place a much greater demand on parking spaces than shoppers.  Not all offices place the same demand on parking: insurance offices are likely to use far fewer spaces than real estate offices.  Some governmental offices such as driver’s license offices not only create excessive demand for parking (and monopolize portions of the parking lot) but are unlikely to attract happy shoppers.  Sometimes, if the geography of the shopping center permits, these concerns can be met by: (a) creating distance requirements from the Big Box; (b) increasing parking minimums; (c) limiting floor area allowed for single use and/or aggregate use; or (d) carving out specific acceptable uses.  Some uses are objectionable regardless of limits on distance, parking and size.

Second Class Retailing.  There is a subjective notion of what kinds of businesses are located in a “first class shopping center”.  Big Box REAs attempt to exclude businesses that customers would might associate with a struggling shopping center.


Second Hand Stores, Surplus Stores, Flea Markets or Pawn Shops.


Fire Sales, Bankruptcy Sales, Auction Houses.


Liquor Stores.


Bars, Taverns, Nightclubs, Cocktail Lounges, Discotheques, Dance Halls.


Cafeteria


Negotiating Point.  What constitutes a first class use is subjective.  The representatives of the Big Box Retailer negotiating the REA are not the individuals who determined what uses are “inconsistent” with a first class center so that arguing over whether a particular use can be a “first class use” is an exercise in futility.  One tact is for a Developer to create objective standards that would limit the use to first class operations (e.g., national or regional chains utilizing prototypical signage).  Another tact is to identify specific retail operations that are first class operations (again, expect a Big Box Retailer to want to limit the exception to stores under that trade name as currently operated—they will be hesitant to agree to “and similar store language”).

Legal Risk Uses.  REAs attempt to exclude uses that could create legal risks for the retailers (such as environmental liability).


Central Laundry, Dry Cleaning Plant or Laundromat.


Car Wash.


Service Stations.


Child Day Care Center.


Negotiating Point.  Understand the legal risk and try to meet that risk.  The environmental risk of a dry cleaners (at least historically) is somewhat obvious; less obvious are concerns regarding service stations or car washes.  Understand the environmental concern and propose limitations that meet that concern.  Children running wild and care free through the parking lots create vivid nightmares for liability conscious inhouse counsel.  Distance from access drives and fencing can mitigate this concern.

Controversial Uses.  Big Box Retailers do not want to attract negative publicity (or “additional” negative publicity).  Some uses (offices for advocacy groups, certain medical procedures etc.) attract picketers or protestors.  Expect Big Box Retailers to steer clear away from these uses, usually with a broad brush.

II.  Exclusive Uses.


If the theory behind an enclosed mall is that the more choices that are provided to customers, the more customers will come (so that you may have a choice of 20 stores selling women’s shoes), the theory behind a power center is that the retailers are only willing to locate in a center if they are the only store selling their primary line of goods.  Big Box Retailers expect not only that their exclusive or competitive uses will encumber the rest of the shopping center, they also expect that no other retailer’s exclusive or competitive use will encumber their property (the theory being that with so much land or building space they need the flexibility of being free from exclusive uses and the reality being that they are paying enough rent or land cost to require this concession).  Some Retailers require the exclusive use to extend to property owned by the Developer but outside of the shopping center or to property adjacent to the shopping center in the event that the center is expanded to include that property.

Although the exclusive use provision originates from an analysis of the retailer’s sales and marketing, the use of a competitive use restriction in an REA is subject to the antitrust laws.  From a antitrust standpoint, the REA is an agreement between two businesses to exclude from the shopping center the competitors of one of those businesses.  Although it is quite rare for a court to invalidate an exclusive use provision (either in a lease or in an REA), if applying the rule of reason to the facts of a particular situation, a court determines that the restraint on trade created by the exclusive use clause is unreasonable, the use restriction may be found to violate the antitrust laws.  (Optivision, Inc. v. Syracuse Shopping Center Associates, 472 F. Supp. 665(NDNY 1979) (holding that exclusivity clauses are not per se violations of the antitrust laws but are subject to the rule of reason) and National Super Markets, Inc. v. Magna Trust Company, 212 Ill.App.3d 358, 570 N.E.2d 1191(Ill. App. 1991)(holding that exclusive use restrictions are not per se violations of the antitrust laws as they encourage economic development); cf. In the Matter of Tysons Corner Regional Shopping Center, et al., 85 FTC (1975) (FTC decision that lease clauses granting anchors the right to approve co-tenants, as exercised by those tenants in light of the market and the size of the mall, violated the FTCA).

Negotiating Point.  The antitrust concerns give rise to some negotiating points.  The exclusive use restriction should be reasonable in scope.  That would support arguments for creating exceptions for incidental sales (e.g., allowing sales of items in less than 1,000 sf of floor area or less than 10% of floor area).  It would also support arguments for limiting the exclusive use to items currently sold by the retailer or which the retailer has a reasonable expectation of selling in the future.  The exclusive use restriction should also be reasonable in duration.  Does the restriction continue for the life of the REA regardless of whether the retailer is still operating or is there a “sunset” provision.  A sunset provision allows the retailer time to rebuild or remodel in the shopping center, or to convey the property to a new end user who would benefit from the exclusive use, or would allow the retailer to establish a new location without competition from its old site (this last item not being particularly popular with developers); how many years is a reasonable sunset to meet these concerns.


Drafting Point.  Although some retail operations would violate the exclusive use provisions of a Big Box Retailer, the retailer may be familiar enough with those operations to agree to carve out those stores from the exclusive use.  That determination could be on a case by case basis (in which event the Big Box Retailer would want to carve out a business as operated under that trade name as of the date of the REA).  But sometimes the language used in the exclusive is broader than intended (or unintentionally includes categories of stores not intended to be excluded from the center).  In that event, finding either better descriptions or giving examples helps narrow the affect of the restriction (e.g., “no grocery stores provided, however, that this restriction shall not apply to a general merchandiser selling groceries such as a Wal-Mart, Super Target, or Costco”).

III.  Parking


It should come as no surprise that Big Box Retailers are protective of their parking fields.  Given the finite amount of space available at any shopping center site, the more parking that is required by the Big Box Retailer, the less buildable or leaseable space remains for the Developer.  The REA attempts to protect parking through: (a) creating parking minimums (e.g., there shall be 15 parking spaces for each 1,000 square feet of restaurant use in the shopping center and 5 parking spaces for each 1,000 square feet of any other permitted use); (b) excluding parking intensive uses; (c) prohibiting cross parking; and (d) requiring self parking.


Drafting Point.  The most common way for a Big Box REA to protect parking is to require self-parking—in other words, to require that each “parcel” of land meet the minimum parking requirements without relying on any parking available elsewhere in the shopping center.  For example, this should prevent a business on the west side of the Big Box from counting extra parking spaces available on the east side of the Big Box in reaching the 5:1,000/15:1,000 minimum ratio.  The key, of course, is defining what the “parcel” is that self-parks.  A Big Box Retailer would want each building and its corresponding parking field to be considered a “parcel” for purposes of self-parking (regardless of whether the property has been actually subdivided into parcels).  At the end of the day, the Big Box Retailer wants to know that there are sufficient parking spaces in proximity to the building space that customers are not parking on the Big Box lot and walking to the other stores.  Geography dictates how flexible a Big Box Retailer can be.  If the layout of the shopping center permits, the buildings closest to the Big Box Retailer may be individual self-parking parcels but the buildings further away could be lumped together into larger, multi-building parcels or parking zones.

IV.  Site Plan Layout.


The single most important portion of the Big Box REA is the Site Plan.  The Big Box Retailer uses control over the layout and design of building areas and common areas in order to insure: (a) unimpeded customer access to the store (and truck delivery to the store); (b) unobscured visibility of the store building and the retailer’s signage; and (c) sufficient parking for the customers.


The simplest way for a Big Box Retailer to control the Site Plan is to freeze it in the REA (the design, layout and configuration of the common area improvements and building footprints as shown on the Site Plan cannot be modified in any way except by an amendment to the REA which is subject to the prior written consent of the Big Box Retailer which it may withhold in its sole and arbitrary discretion), or to permit only “insignificant” changes or modifications to the common area improvements shown on the Site Plan.  A complete Site Plan will show:


A.  Building Footprints for each building,  No building or building appurtenance (loading dock, stairs, trash enclosure, steps etc.) can be located outside of the Building Footprint.  (Depending on the form, building height may be shown on the Site Plan, or in a separate exhibit, or handled in the narrative of the REA; regardless of where building height is addressed, it reflects the Big Box Retailer’s desire to preserve visibility and will be heavily negotiated with geography playing a key role).


Drafting Point.  A building footprint usually “hugs” the exterior walls of a proposed building so that it not only establishes the precise location of the building but it also creates a maximum size for the building.  To allow for more flexibility in the center, the Developer may ask for a building envelope or building area, which would be an area larger than the anticipated building so that there is room to move the building around.  In order to protect parking, the Big Box Retailer will require a maximum square footage assigned to the building area.  In order to protect view corridors, the Big Box Retailer will require that there is significant separation between the building areas.  If the Big Box Retailer is comfortable with the parking minimums, self-parking requirements and maximum building sizes instead of building areas, the Big Box Retailer may consider minimum building separation requirements or set back lines as an alternative way of protecting view corridors.


B.  Sign Locations.  The Big Box Retailer is not only concerned about the location of the structures on which its signs are displayed, the Big Box Retailer is also concerned that other free-standing signs do not block the visibility of its signs or buildings (or worse, upstage its signs).  Expect the Big Box Retailer to want the locations of all free standing signs in a shopping center to be shown on the Site Plan.


Drafting Point.  A separate sign design exhibit should address the concerns about sign height and size and number of panels (and relieve the Developer of negotiating narrative provisions that require the Big Box sign to be top and most prominent and all other signs to be a fraction of the size of the Big Box panel).  Like other view corridor issues, there may be more flexibility in a larger center in areas away from the Big Box Retailer; however, the Big Box Retailer is still acutely sensitive to “sign pollution” and will want to regulate how many single tenant monument signs are competing for public attention with its panel on the multi-tenant sign.


C.  Access Drives/Service Drives.  If all of the Common Area Improvements are frozen as shown on the Site Plan (i.e., cannot be changed without the Big Box’s discretionary approval), the Access Drives and Service Drives have less significance.


D.  Common Area Improvements.  This could include: (a) items that are treated differently for CAM purposes (Detention Ponds, Bicycle Paths, Fountains); (b) structures intended to be placed in common areas (Recycling Centers, Trash Enclosures); (c) outside sales areas, outside storage areas, truck delivery or parking areas; (d) parcels (as in self-parking parcels, future expansion parcels, phased development parcels); and (e) special easement areas (no build areas; cross access easements with adjoining properties).


Drafting Point.  Obviously, a frozen site plan limits a Developer’s flexibility in developing the shopping center (particularly in phased development); to be honest, it also limits a Big Box Retailer’s flexibility particularly with respect to new prototype stores or exit strategies (unless it is granted the unilateral right to amend the REA without any other party’s consent).  There are several ways to create more flexibility for changes to the common areas:


A.  Designate No Change Areas.  These are portions of the Common Areas that cannot be changed without the prior written consent of the Big Box Retailer or the Approving Parties/Consenting Owners which consent may be withheld in the sole discretion of the Big Box Retailer/Approving Party/Consenting Owner.  This is where the access drives and service drives are important because they are undoubtedly areas that parties want to freeze.  Similarly, shared drive aisles (drive lanes that overlap two adjacent parcels) would be shown as a No Change Area.  Truck turnaround areas, shopping center entrances and exits and other areas vital to vehicular access would be shown in the No Change Area.  A No Change Area can include curb cuts (to prevent a party from adding curb cuts that interrupt traffic flow) or adjacent parking spaces (to prevent a party from reorienting parking spaces to be accessed from a main access road).  


B.  Define a category of changes to common areas that require Big Box (or Approving Party/Consenting Owner) approval.  Typical items that should not be added or modified include drive up lanes or windows, structures in the common areas (trash enclosures), and ATMs or kiosks.  Typical changes that should not be made include: (a) changes to utilities serving other parties; (b) changes that impede access, ingress or egress; (c) changes that obscure visibility of a sign or building, or (d) changes that decrease available parking.  

V.  Juggling Hippos.


It is a blessing and a curse to have a shopping center anchored by more than one Big Box Retailer.  Not only will this involve questions of whose form to use, whose use restrictions apply to whose property and whether one Big Box’s exclusive use applies to the other Big Box, but often the first question that has to be conquered is whether each Big Box Retailer even considers the other to be a Big Box Retailer (is it an 800 pound gorilla or a 500 pound gorilla).


Negotiating and Drafting Points.  This is NOT the first center where both retailers have co-located.  Invite the retailers to propose a form based on an REA that both retailers mutually agreed upon in an earlier deal, preferably in the same geographic region (in other words, with the same real estate managers and same inhouse counsel).  If the shopping center is large enough, propose “Control Zones” in which each of the Big Box Retailers has more control over site plan and use issues.  If there is a convenient geographic break (such as a dedicated road or significant private road running between them), utilize a Master REA incorporating universal issues (nuisance uses, exclusive uses, access drives) and then use each retailer’s form as a “sub-declaration”.  At the other extreme, the geography may permit one retailer to be essentially carved out of the REA of the other retailer except for those universal issues.
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