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I. What Do Easements and Licenses Have in Common?

A. Both are rights to use land for a defined purpose.

B. Both are interests shared with the owner of fee simple.

1. Dominant vs. Subordinate Estate a/k/a Benefited Land vs. Burdened Land

2. Fee owner retains all rights not inconsistent with rights of the easement or license interest holder.

II. How Are Easements and Licenses Different?
A. Easement

1. Permanent (or for a set duration) and irrevocable

a. But may be drafted to terminate on the occurrence of a specified event or non-performance

b. Be careful:  terminable easements are the exception rather than the rule

2. Freely assignable

a. Appurtenant – run with land (access easement over Blackacre for benefit of Whiteacre)

b. In Gross – run with user and user may assign (e.g., billboard easement or easement to phone company)

3. A real estate interest

a. If land subject to any easement is condemned by eminent domain, owner of easement must be compensated

4. Usually written but not always

a. Easement by prescription or adverse possession 

i. May be acquired under adverse possession statute 

ii. Use is open and notorious

iii. Continues without interruption for the prescriptive period

iv. Adverse

v. Under a claim or right

vi. With actual or imputed knowledge of owner of the burdened property

b. Easement by necessity 

i. Typically implied to provide access for landlocked parcel

ii. Only lasts as long as the necessity continues

B. License
1. Temporary and Revocable At Will

2. Not assignable; attempted assignment will void the license.

3. Not a real estate interest

a. Owner of license not compensated in case of exercise of eminent domain.

4. Often oral

C. Compare and contrast Lease
1. Exclusive possession of another’s property for limited duration.

2. Temporal nature is a blend

a. Temporary (right to use for a stated term.)

b. But irrevocable during stated term so long as lease conditions are met (pay rent)

3. Typically assignability is limited by contract.

a. Note in absence of contrary agreement, common law would permit free assignment.

b. Why leases are so long: common law implies a lot of tenant rights that landlords do not like.

D. Compare and Contrast Covenants
1. Agreement to do or refrain from doing something.

2. Not a right of use.

3. Compare Conservation Easements

a. Really a covenant by the grantor not to use a property, usually does not give grantee any right to use the property

b. Sometimes limited use rights

(i) Public access

(ii) Right to “view”

III. Do Labels Matter?  (i.e., problems in drafting and interpreting licenses and easements)

A. Licenses and Easements are less formal than deeds.

1. Magic words are not needed.

a. I give Smith a permanent right to use the north 20 feet of Blackacre for a road:  Easement

2. But intent is key and magic words indicate intent.

a. The existence or absence of words that are “ordinarily used in the conveyance of real estate” is important in determining intent.  

· Words like “grant” or “convey” indicate that an easement was intended.  

· Words of inheritance (“and their heirs”) also indicate an easement was intended.

· An express reservation of the power to terminate, cancel or revoke may indicate a license was intended.  

3. But clear expression of intent can overcome formal labels:  I give Smith a temporary “easement” for road purposes that can be used only by Smith and can be revoked by me at any time:  License.

B. Instruments Can Have Mixed Characteristics That Blur Labels.

1. Temporary Easement:  Temporary, revocable but assignable.

2. Assignable License:  Temporary, revocable but assignable.

IV. Drafting and Interpretation Problems.

A. Issues in Construing the Purpose Clause
1. “Utilities”
a. Public vs. Private Utilities

b. Cable TV

(i) Federal Legislation forces them into public utilities easements

(a) 47 USC § 541(a)(2) 

(1) Cable service can not be provided without a franchise subject to some exceptions

(2) Any franchise shall be construed to authorize the construction of a cable system over public rights of way, and through easements, within the area to be served by the cable system and which have been dedicated for compatible uses.

(ii) Takings issues

· See Times Mirror Cable Television of Springfield, Inc. v. First Nat’l Bank of Springfield, 221 Ill. App. 2d 340 (1992) and 65 ILCS 5/11-42-11.   

c. Utilities holding franchise agreement from City X.

d. Drafting solution:  services in the nature of utilities existing now or in the future.

2. Ingress & Egress
a. Does the granting of an easement for road purposes include the right to install utilities in the road?

(i) As between private owners, an easement for ingress and egress does not normally include the right to install utilities absent express inclusion of utilities in the terms of the easement.

(a) But see Keener Properties, L.L.C. v. Wilson, 912 So. 2d 954 (Miss. 2005) which construes an access easement acquired by prescription to include the right to  install utilities.

(b) A possible trend reflecting new technology needs.  Road access does not result in meaningful use of a property without utility access.

(c) Issue avoidable by careful planning and drafting.

(ii) But answer might be different for easements for public roads.  Many jurisdictions hold that easement to public bodies for road purposes include the right of the public body to lay utilities in the road since that is a normal governmental activity within roads and it does not materially increase the burden on the landowner.  There are public policy reasons to favor this construction.

(iii) But Illinois so far construes public road easements narrowly.  One case holds that an easement for a public road does not include the right to install utilities.

(a) See Benno v. The Central Lake County JAWA 609 N.E.2d 1056 (Ill. App. 1993)

b. Grants to public bodies for “road purposes”

(i) Frequently an issue whether grant “for road purposes” is a grant of Fee vs. Easement

(ii) Common Law Dedication vs. Statutory Dedication helps resolve the issue.

(a) Statutory Dedication

(1) Owner must comply with provisions of the Illinois Plat Act 765 ILCS 205 et seq. and plat must clearly indicate a donation to the public

(2) Results in a conveyance of title to grantee so original land owner has no remaining interest

(b) Common Law Dedication

(1) Many public roads arose from historic usage, mapping or limited purpose grants (“for roadway purposes”) not complying with statutory dedication rules.

(2) Those are called “common law” dedications.

(3) Does not convey title so grantee gets easement rights only and landowner retains fee simple.

(iii) Implications for land owners, utility providers and governmental bodies

(a) What easements/permits are needed to put utilities in a public right of way?

(b) If road owned in fee, public authority has power to issue permits for utilities

(c) According to Benno decision in Illinois, if road is an easement (common law dedication), utility needs easement from underlying fee owner in addition to permit from public road authority.

(d) Landowners and utilities should be aware of possible rights of landowners

(e) Governmental bodies should avoid limited purpose grants and follow statutory dedication rules

c. Limits on Use of Ingress & Egress Easements:

(i) Right to expand benefited use

(a) Includes those uses which are incidental or necessary to the reasonable enjoyment of easement (access to utility easement for purposes of maintenance)

(b) Includes intended/anticipated uses.  Resubdivide for more houses

(ii) Overburden easement

(a) Change from farm lane to regional mall

B. Issues in Construing the Benefited Parties
1. Easement in Gross
a. Commercial easement to named party.  For instance, easements for billboards, railroads and utilities.

b. Not appurtenant to any benefited land

c. Freely assignable.

d. Issue of apportionment:  Can commercial easement holder sell off rights to other users?  Often yes.

(i) “Exclusive” easement supports right to apportion.

(ii) Easement to “successors and assigns” supports right to apportion

(iii) Excessive burden on fee argues against apportionability.

2. Easement Appurtenant
a. Cannot exist apart from a benefited property 

b. Typically easements between adjoining properties:  access and utility easement over Whiteacre to John Doe, owner of Blackacre, for the benefit of Blackacre

c. Failure to specify benefited property is common easement drafting flaw (utility easement to John Doe)

d. A benefited property is often inferred from facts and circumstances. Courts favor interpretation of easements as being appurtenant (vs. in gross) as that is a lesser burden on the land.

(i) If easement grantee owns adjoining property, court can infer parties intended an easement appurtentant to that property.

(ii) Subdivision Plat:  “Access Drive” deemed easement for benefit of all owners shown on the plat.  Common law implies sharing of maintenance.

e. What if last lot owner on road buys additional property?  Is it benefited?

C. Effect of Recording on Interpretation
1. Recording as evidence of intent

a. As between grantor and grantee, it should not matter

b. But recording may indicate intent for easement

c. Failure to record may indicate intent for license

2. Race/Notice Laws affect easement holder’s rights if the land is transferred.

a. Race State:  failure to record fatal if land is transferred

(i) But estoppel, laches and other equitable doctrines can help cure failure to record

b. Race Notice State:  If actual or constructive notice of the intent (visible manifestation) is present at time of transfer, then easement holder can argue a buyer took subject to the interest

D. Drafting Hints

1. If you intend an easement, call it an easement, and expressly address permanence and how easement runs with the land and binds heirs, successors and assigns.

2. Define the purpose clearly.  Define utilities uses broadly including present and future technologies.  Consider whether road easements should also include right to install utilities.  Consider saying change in use of benefited property does not affect the easement.

3. Define the benefited property clearly.  Consider clause saying that after-acquired property contiguous to original benefited property is also benefited.

4. Consider whether rights of burdened property need further definition.  In common law, fee owner retains all rights not inconsistent with easement holder’s rights.  What “build-over” rights are reserved to the fee owner?

5. Burdened property owner may want a right to relocate the easement.  Possible trend to unilateral rights to relocate.

6. Governmental bodies should follow statutory requirements for road dedications.
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