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MIXED USE DEVELOPMENTS

Mark S. Friedman, Esq.

Sugar, Friedberg & Felsenthal LLP

&

Chadwick G. Middendorf, Esq.

Rockbridge Properties, Inc.

I. Assumptions

A. New Construction by Developer

B. Mixed-Use Development

1. Residential (Condominium)

2. Retail

3. Parking Garage (to serve Condominium residents and Retail employees/customers)

C. Future Multiple Owners of Parcels

1. Residential Owner:  Condominium Association/Unit Owners

2. Retail Owner:  Developer

3. Parking Garage Owner:  See Preliminary Considerations.

D. Definition of “Maintenance”

1. Construction/Installation

2. Routine Maintenance

3. Repairs

4. Replacements

5. Capital Improvements

II. Preliminary Considerations

A. Defining Parcels

1. Plat Act Considerations

2. Access Considerations

3. Parking Considerations

a) Primary Usage

b) Handicapped Parking Requirements

(1) Number of Handicapped Parking Spaces

(2) Handicapped Parking Space Dimensions

(3) Clearance and Other Requirements

c) Real Estate Taxes

d) Divided Ownership of Parking Garage 

(1) Management/Maintenance Obligations

(2) Improvement Rights

(3) Management/Maintenance Cost Allocation

(4) Cross-Easements

(5) Location of Handicapped Parking Spaces

e) Condominium Parking Garage

(1) Ownership of Parking Units by Retail Owner

(a) Retail Owner = Member of Condominium Association

(b) Payment of Condominium Assessments

(2) Easement Grant to Retail Owner

(a) Exclusive Easement to Use Designated Parking Spaces

(b) Non-Exclusive Easement to Use Certain Number of Non-Designated Parking Spaces (e.g., valet)

(c) Parking Garage = Common Improvement

(3) Rental of Parking Spaces

(a) To Retail Owner

(b) To Individual Tenant(s)

f) Retail Parking Garage

(1) Easement Grant to Residential Owner

(a) Exclusive Easement to Use Designated Parking Spaces

(b) Non-Exclusive Easement to Use Certain Number of Non-Designated Parking Spaces (e.g., valet)

(c) Parking Garage = Common Improvement

(2) Rental of Parking Spaces

(a) To Residential Owner/Condominium Association

(b) To Individual Unit Owners 

4. Marketing Considerations

5. Lender Considerations

6. Security Considerations

a) Residential Portion

b) Parking Garage

7. Real Estate Tax Considerations

a) Retail Common Areas

b) Condominium Common Elements

8. Exterior Use

a) Outdoor Dining

b) Roof Facilities (Internal Use and Income-Producing)

c) Signage

d) Landscaped Areas

e) Loading Dock/Bays

9. Need to Further Subdivide Retail Parcel

10. Need to Add Residential and/or Retail Parcels in Future (Phasing)

B. Maintaining Separateness of Parcels

1. Access

2. Mechanical Systems

3. Utilities (Water, Sewer, Gas, Electric, Telephone, Cable, Internet)

C. Establishing Common Improvements

1. Structural

a) Foundation

b) Supports

c) Façade

d) Roof

2. Exterior

a) Sidewalks

b) Driveways

c) Landscaped Areas

d) Loading Dock

e) Parking Lot

3. Interior

a) Mechanical Rooms

b) Electrical Rooms

c) Utility Rooms

d) Storage Rooms

e) Trash Room

f) Elevator Shafts

g) Lobby

h) Corridors

i) Stairwells

j) Parking Garage 

D. Determining Shared Systems

1. Mechanical

a) HVAC

b) Freight Elevator

c) Parking Garage Elevators

d) Trash Compactor

e) Window Washing Equipment

f) Fire, Health and Safety System

g) Building Security System

2. Electrical

3. Plumbing

4. Utilities

E. Determining Shared Services

1. Security/Doorman

2. Landscaping

3. Snow and Ice Removal

4. Façade Maintenance

5. Window Washing

6. Management

F. Determining Ownership/Control of Common Improvements and Shared Systems (“Shared Facilities”)

G. Identifying Owned Facilities (i.e., equipment and systems owned by one Owner that are located in the other Owner’s Parcel)

H. Obtaining Preliminary Building Floor Plans

1. Ownership Plan 

a) Designating Parcels (color-coded)

b) Gross Square Footage per Floor

2. Common Improvement Plan

a) Identifying Common Improvements

b) Gross Square Footage of Common Interior Improvements

3. Easement Plan

a) Exclusive 

(1) Loading Bay

(2) Parking Spaces

(3) Equipment Area

(4) Roof Area

(5) Signage Area

b) Non-Exclusive

(1) Common Improvements

(2) Areas Not Designated as Common Improvements (e.g., infrequent use)

I. Inherent Conflict of Developer as Future Retail Owner

1. Use Reasonableness Standard

a) Requires Balancing of Owners’ Interests

b) Minimizes Risk of Future Disputes

c) Increases Marketability of Parcels

2. Need for Future Cooperation with Condominium Association

3. Provide for Reasonable Dispute Resolution Mechanism

a) Mediation

b) Arbitration

(1) Expedited Discovery

(2) Exclude Injunctive Relief

c) Prevailing Party Provision

III. REA Drafting Considerations

A. Easement Grants (Exclusive vs. Non-Exclusive) 

1. Ingress-Egress Easement

a) For Persons, Material and Equipment

(1) General Purpose/Location

(a) Maintenance of Owned Facilities and Shared Facilities

(b) Emergency Use

(2) Specific Purpose/Location (e.g., certain corridor to access loading dock or certain stairwell to access roof)

(3) Restricted Access (e.g., tenant space, management office and condominium dwelling units)

(a) Prior Notice

(b) Limited Hours of Access

(c) Accompanied by Granting Owner’s Representative

b) Prior Notice to Granting Owner

c) Compliance with Reasonable Rules and Regulations of Granting Owner

d) Right of Granting Owner to Temporarily Suspend Easement Rights

(1) For Maintenance of Granting Owner’s Parcel or during Emergency Situation

(2) Obligation of Granting Owner to Use Commercially Reasonable Efforts to Minimize Impact on Benefited Owner

2. Structural Support and Enclosure Easement

a) Load-Bearing Structural Elements

b) Common Walls, Floors and Ceilings

3. Easement for Use and Maintenance of Owned Facilities of Benefited Owner

4. Easement for Use (and, if applicable, Maintenance) of Shared Facilities located on Granting Owner’s Parcel

5. Utility Easement

a) Existing Utilities

b) Right to Relocate Existing Utilities and Add New Utilities

(1) Conditional Approval Rights of Granting Owner

(a) No Unreasonable Interference with Use of Granting Owner’s Parcel

(b) Available Space in Granting Owner’s Parcel for Relocated or New Easement

(c) Costs Absorbed by Benefited Owner

(2) Location of Relocated or New Utility Easements

(a) Approval Rights of Granting Owner

(b) Excluded Locations

(i) Interior Tenant Space in Retail Parcel

(ii) Units in Condominium

6. Easement for Roof Use

a) Permitted Equipment

(1) Equipment for Internal Use (e.g., satellite dish)

(2) Income-Producing Equipment (e.g., cell phone tower)

b) Existing Equipment

c) Right to Relocate Existing Equipment or Install Future Equipment

(1) Conditional Approval Rights of Granting Owner

(a) No Unreasonable Interference with Granting Owner’s Roof Equipment or use of Granting Owner’s Parcel

(b) Available Roof Space (if non-exclusive easement) 

(c) Costs Absorbed by Benefited Owner

(2) Location (Exclusive vs. Non-Exclusive Easement)

(3) Maintenance Obligation

(a) Designated Roofing Contractor

(b) Roof Warranty

7. Easement for Canopies and Signage

8. Parking Use Easement

9. Temporary Construction Easement

10. Unintentional Encroachment Easement

B. Structural Support Maintenance Obligations

1. Cause of Inadequacy

a) Responsible Owner(s)

(1) Agreed by Owners

(2) Disputed by Owners

b) No Responsible Owner

(1) Act of G-d

(2) Act of Third Party

(3) Ordinary Wear and Tear

2. Selection of Engineer/Architect

a) Method of Selection 

b) Determinations to be Made by Engineer/Architect

(1) Need for Structural Remediation Work

(2) Extent of Structural Remediation Work

(3) Timing to Complete Structural Remediation Work

(4) Determination of Responsibility for Cause of Inadequacy (if disputed by Owners)

(a) Binding vs. Non-Binding Determination

(b) Arbitration 

3. Selection of Contractor to Perform Structural Remediation Work

4. Allocation of Maintenance Cost

C. Responsibility to Maintain Shared Facilities and Perform Shared Services 

1. Designate Responsibility

a) Owner 

(1) Method of Cost Reimbursement to Owner

(a) Actual Cost

(b) Actual Cost + Profit

(c) Fair Market Value

(2) Self-Help Remedy if Designated Owner Fails to Perform

b) Independent Contractor

(1) Method of Choosing Contractor

(2) Method of Removing Contractor

(3) Method of Payment by Owners

2. Describe Standard of Maintenance and Performance

3. Determine Maintenance and Performance Costs

a) Budget Preparation for Shared Facilities and Shared Services (“Shared Budget”)

(1) Responsibility to Prepare Shared Budget

(a) Designated Owner

(i) Qualifications and Prior Experience

(ii) Approval Rights of Other Owner

(b) Outside Management Company

(i) Method of Selection

(ii) Duties of Management Company

(iii) Approval Rights of Owners

(2) Estimated Operating Costs

(3) Estimated Reserves

(4) Timing of Shared Budget Preparation and Completion

(a) Complete Shared Budget Preparation by September 1

(b) Finalize Shared Budget by November 1

(c) Effect on Preparation of Condominium Association Budget

b) Notice and Reporting Obligations to Other Owner

(1) Operating Costs vs. Capital Costs 

(2) Budgeted Costs vs. Unanticipated Costs

c) Billing and Collection Responsibility

d) Payment Method

(1) As Incurred

(2) Installment Payments

e) Consult with Engineers/Architects

4. Allocation of Maintenance and Performance Costs 

a) Gross Square Footage (interior)

b) Modified Gross Square Footage (interior)

c) Actual Usage

d) Fixed Percentage (e.g., based upon anticipated usage, exterior floor area or number of parking spaces)

e) Equitable Share

(1) Method of Determination

(2) Arbitration

5. Additional Maintenance Desired by Other Owner (e.g., additional window washing)

a) Who Performs

b) Cost

D. Building and Use Restrictions

1. Standard of Operation (e.g., first-class)

2. Exclusive Use

3. Signage

a) Exterior vs. Interior

b) Specifications

c) Location

d) Restrictions

4. Window Treatments

5. Outdoor Dining

6. Prohibited Uses

E. Real Estate Taxes

1. Treatment of Taxes during Undivided Year

2. Tax Division

F. Insurance

1. Real Property Insurance

a) Joint Insurance Policy

(1) Requisite Insurance Coverage

(a) Types of Coverage

(b) Deductibles

(c) Self-Insurance

(2) Qualifications of Insurance Company

(3) Method of Selection of Insurance Company

(4) Allocation of Premium

(a) Fixed Percentage

(b) Determined by Insurance Company based on Manner in which Risk is Underwritten 

(c) Arbitration

(5) Treatment of Improvements and Betterments

2. Public Liability Insurance

a) Individual Policies

b) Requisite Limits

(1) Fixed

(2) Adjusted for CPI

G. Maintenance of Parcels

1. Standard of General Maintenance

2. Timing of General Maintenance

3. Cost of General Maintenance

H. Casualty

1. Limited Damage 

a) Definition

(1) Damage Affects One Parcel Only

(2) No Adverse Affect on Easements Granted to Other Owner to Use Damaged Owner’s Facilities (“Easement Facilities”)

(3) No Adverse Affect on Other Owner’s Owned Facilities

b) Obligation of Damaged Owner to Diligently Settle, Repair and Restore

(1) Approval Rights of Other Owner

(2) Standard of Repair and Restoration (e.g., functionally equivalent to the condition of the damaged portion prior to the casualty)

(3) Use of Insurance Proceeds

(a) Payment of Deductible 

(b) Inadequate Insurance Proceeds

(c) Excess Insurance Proceeds

(4) Rights of Other Owner to Repair and Restore Damaged Parcel

2. Joint Damage

a) Definition

(1) Damage Affects Both Parcels

(2) Damage Affects One Parcel and Other Owner’s Easement Facilities

(3) Damage Affects One Parcel and Other Owner’s Owned Facilities

b) Joint Obligation of Owners to Settle, Repair and Restore 

(1) Selection of Architect, Engineer and Contractors

(2) Standard of Repair and Restoration (e.g., as nearly identical as commercially practicable to the damaged portion as constructed prior to the casualty)

(3) Right to Approve Plans and Specifications

(4) Allocation of Deductible

(5) Responsibility for Inadequate Insurance Proceeds

(6) Allocation of Excess Insurance Proceeds

c) Agreement Not to Repair

(1) Building Destroyed or Substantially Damaged

(2) Approval of Owners

(3) Obligation to Demolish

(4) Obligation to Sell Land

(5) Allocation of Insurance Proceeds

(6) Allocation of Sale Proceeds

3. Relationship to Rights and Obligations under Illinois Condominium Property Act

4. Relationship to Rights and Obligations under Loan Documents

I. Condemnation

1. Limited Taking 

a) Definition

(1) Taking Affects One Parcel Only

(2) No Adverse Affect on Other Owner’s Easement Facilities

(3) No Adverse Affect on Other Owner’s Owned Facilities

(4) Assumes Parcel can be Economically Restored and Operated

b) Obligation of Affected Owner to Diligently Restore Remainder of Parcel

(1) Approval Rights of Other Owner

(2) Standard of Restoration (e.g., architectural and functional whole)

(3) Use of Insurance Proceeds

(a) Payment of Deductible 

(b) Inadequate Insurance Proceeds

(c) Excess Insurance Proceeds

(4) Rights of Other Owner to Restore Parcel

2. Joint Taking

a) Definition

(1) Taking Affects Both Parcels

(2) Taking Affects One Parcel and Other Owner’s Easement Facilities

(3) Taking Affects One Parcel and Other Owner’s Owned Facilities

(4) Assumes Parcels can be Economically Restored and Operated

b) Joint Obligation of Owners to Restore 

(1) Selection of Architect, Engineer and Contractors

(2) Standard of Restoration

(3) Right to Approve Plans and Specifications

(4) Allocation of Excess Award

c) Reformation of Easements and Services

3. Demolition

a) Applicability

(1) Taking Affects All or Substantial Portion of Parcels

(2) Parcel Cannot Be Economically Restored and Operated  

b) Determination Made by Affected Owner

c) Obligation to Demolish Parcel

d) Standard of Demolition

4. Relationship to Rights and Obligations under Illinois Condominium Property Act

5. Relationship to Rights and Obligations under Loan Documents

J. Appointment of Depositary 

1. Insurance Proceeds

2. Condemnation Award

3. Disbursement Requirements

a) Draw Requests from Owner/Architect

b) Architect’s Certificate

c) Sworn Statements

d) Lien Waivers

4. Possible Use of Construction Escrow

K. Alterations

1. Definition

a) Additions, Improvements and Alterations

b) Made to Altering Owner’s Parcel

c) Compliance with Law

2. Right of Other Owner to Approve Alterations

a) Applicability 


(1) Adverse Effect on Other Owner’s Use of Easements, Shared Facilities or Owned Facilities 

(a) Increased Cost

(b) Diminished Benefits

(2) Adverse Effect on Provision of Services to Other Owner

(a) Increased Cost

(b) Diminished Services

(3) Alteration of Building Façade/Other Exterior Work

(4) Alteration of Structural Supports

(5) Alteration Requiring Installation of Additional Supports 

(6) Alteration Involves Release of Hazardous Material

b) Review and Approval of Plans and Specifications of Proposed Alterations

3. General Performance Requirements for Alterations

a) Licensed Union Contractors

b) Good and Workmanlike Manner

c) Compliance with Law

d) Compliance with Building Rules and Regulations

e) Permitted Work Hours

(1) Prior Notice to Other Owner of Alterations Causing Excessive Noise/Vibration

(2) Right of Other Owner to Require Off-Hour Work

(3) Obligation of Other Owner to Pay Incremental Cost of Off-Hour Work

f) Minimize Noise, Vibration and Dust

g) Obtain Requisite Building Permits

h) Obtain Certificates of Insurance from Contractors

L. Owner’s Failure to Pay or Perform

1. Lien Rights 

2. Default Interest

3. Recovery of Collection Costs

4. Self-Help Remedies

5. Other Remedies

M. Arbitration

1. Arbitrable Disputes

2. Non-Arbitrable Disputes

a) Injunctive Relief

b) Monetary Claims Exceeding Minimum Threshold 

N. Miscellaneous 

1. Condominium Association Acting for Unit Owners

2. Notice to Mortgagees/Rights of Mortgagees

3. Special Amendment by Declarant

IV. Post-Drafting Considerations

A. Lender Review of REA

B. Finalizing Legal Descriptions of Parcels

C. Survey Preparation

1. Entire Property

2. Condominium Survey

3. Retail Survey

D. Tax Division Petition

E. As-Built Plans

F. Conveyance of Retail Parcel to Retail Owner

(  Mark S. Friedman and Chadwick G. Middendorf  2007.  All rights reserved.  
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