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MILLENNIUM PARK CASE STUDY

Elizabeth M. Flood

Senior Associate General Counsel, Metra

​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​​______________________________________________________________________________

I. Historical Events Leading to Illinois Central Railroad Company’s (“IC”) Acquisition of Property Rights East of Michigan Avenue and North of Park Row.
 

A. 1795 - Treaty of Greenville-Chicago area acquired from Native Americans.

B. 1827 to 1838
land between Randolph and 12th Street divided and sold or auctioned but area east of Michigan Avenue between Randolph (north) and Madison (south), originally part of Fort Dearborn reservation owned by U.S. Government and historically part of property known as the “Three Blocks,”  reserved as public lands (two of the three blocks).

C. 1860’s - IC wants to fill portion of lake to develop with a passenger terminal, docks and other Railroad facilities.

D. April 16, 1869 - Lake Front Bill passed by Illinois Legislature granting fee in Lake Michigan bed to City of Chicago and confirming right of [railroad] IC and to use submerged land east of the existing ROW.

E. IC, Michigan Central and Burlington Railroads wanted to buy the “Three Blocks” from the City of Chicago.  Purchase of Three Blocks for $800,000 approved by the Illinois legislature as part of the Lake Front Bill.  The Bill was vetoed by Gov. John M. Palmer but the legislature passed the Bill over the Governor’s veto.

i. Resulted in Lake Front Case that continued until 1902.  U.S. Supreme Court upheld decisions of lower court.  IC did not get Three Blocks (Valentine and Palmer Scrips) but took title to land and facilities north of Randolph St. and South of Park Row and easement over 300 foot portion south of north line of Randolph Street - upheld by U.S. Supreme Court, Illinois Cent. R.R. Co. v. State of Illinois, 146 U.S. 387 (1892).
Illinois legislature repealed the Lake Front Bill in April, 1873 and the IC alleged that the Repeal Act was an illegal statute repudiating a contract.
II. Chicago Ordinances Granting IC Use of Property in Perpetuity for Railroad Purposes.

A. City of Chicago is fee owner between [Park Row] 11th Street and the Randolph Street viaduct.  Between 1852 and 1929, City enacted ordinances (collectively “Ordinances”) granting the IC the right to use the property between Park Row and the Randolph Street viaduct for railroad purposes. [Visual – Sidley Ordinance Plat] 
B. June 14, 1852 – Rights to original 300 feet for its line of rail and other works located in area 400 feet east of the east line of Michigan Ave. between the north line of Randolph and around Twelfth Street (Park Row).

C. September 10, 1855 – Right to curve tracks northwesterly to approach passenger depot.  Permitted in area 200 feet south of Randolph Street from former west line to point crossing north line of Randolph 100 feet west of original west boundary.

D. September 15, 1856 – Right to enter upon the land and use in perpetuity for its rail line and other works necessary to protect the same from the lake located in area 700 feet south of the north line of Randolph extending to the [then] present breakwater then to river.

i. Portion south of north line of Randolph subject to conditions and restrictions of ordinance of June 14, 1852.

E. October 21, 1895 – Right to enter upon the land and use in perpetuity for railroad purposes in area starting at a point 600 feet east of west line of Michigan Ave. and extending northeasterly ultimately to a point on south line of Randolph St. 1620 feet east of west line of Michigan Ave.  Land had to be filled at expense of IC. 

F. July 21, 1919 (Lake Front Ordinance).

i. Right to construct and operate a Randolph Street Suburban Station with platforms, stairs and appurtenances and to construct and maintain subways across North Michigan Ave in East Randolph Street and in Grant Park adjacent thereto, so as to afford suitable and convenient means of access to and from North Michigan Avenue, from and to said station and platforms (in accordance with plans and specs referenced in ordinance).  The property under the Randolph Street Viaduct remained the property of the IC and the Viaduct became the City’s property.

1. Right to construct and operate tracks and appurtenances and use for other railroad purposes, the area under the surface of Grant Park west of property rights granted in 1855.

2. Provided for electrification of railroad operations (p. 981 and completed in 1926).  

G. October 24, 1929 - Amendment to 1919 Ordinance.

i. Right to use subsurface under “New East Randolph Viaduct” (expansion of Randolph Street Viaduct) to the east line of Michigan Ave. for the construction and maintenance of an approach to and as part of its Randolph Street Suburban Station, with all accessories suitable to accommodate the proper operation of a passenger station and the traveling public using the same.

ii. Right to construct, reconstruct, operate and maintain railroad tracks under the New East Randolph Street Viaduct.

iii. Right to excavate, occupy and use in perpetuity for railroad purposes, the subsurface of a portion of Grant Park west and adjoining the original 300 feet.

H. September 17, 1969 - Amendment to 1919 and 1929 Ordinances. Established current three-level Randolph Street Viaduct structure and City conveyed title to the Streets.

i. Ordinance provides that “the construction, maintenance and operation of all elevated streets and lower level streets to be constructed under the terms of this ordinance, shall in no matter be permitted to interfere with the proper and convenient operations of the tracks, trains, locomotives, electrical power wires, signals and control apparatus and other facilities of the [IC], its licensees, lessees or assigns…”.

III. Commuter Rail Division of the Regional Transportation Authority, a division of a municipal corporation, (“Metra”) Purchase of Rail Lines and Assets of the IC. 

A. By Quit Claim Deed dated April 30, 1987 and recorded May 1, 1987, Metra acquired all of the right, title and interest in the property “commonly known as the Illinois Central Gulf Railroad electric commuter rail lines and associated properties” located in Cook and Will Counties extending from the south line of South Water Street to University Park and including the South Chicago Branch to 93rd Street (“Conveyed Property”) [Visual – Metra System Map] together with certain facilities, equipment and assumed contracts described in the Deed, for a base purchase price of $28,000,000.

i. IC reserved use of access road on Conveyed Property for access to perform railroad related improvements and maintenance on property adjacent to the Conveyed Property but retained by IC (“Retained Property”).

1. Use shall not interfere with Metra’s train operations or unreasonably interfere with Metra’s other operations on the Conveyed Property.

ii. Metra granted use of access road on Retained Property for access to perform railroad related improvements and maintenance on the Conveyed Property.

1. Use shall not interfere with IC’s train operations or unreasonably interfere with IC’s other operations on the Retained Property. [Note: each party charged with maintaining that portion of the access road and other facilities such as drainage facilities, bridges and viaducts located on its property and further provides that the non-abandoning party has the right, but not the obligation, to take over responsibility for the abandoning party’s bridges at the non-abandoning party’s cost and expense]
iii. Metra granted an easement for rail related operations on portions of the Retained Property provided such rights are exercised in a manner that shall not prohibit, impair, delay, increase IC’s cost of or otherwise interfere with IC’s train operations on the Retained Property. 

iv. Metra granted an easement for rail related operations and for the maintenance, relocation and access to Metra equipment (signal bridges, catenary system, catenary bridges, signal relay cases and cables) and supporting structures located on the Retained Property provided the use does not unreasonably interfere with IC’s rail operations on the Retained Property. 

v. Provides for joint and mutual defense, indemnification and hold harmless when entering the other party’s Property and for $10,000,000 minimum insurance coverage over claims, causes of action, liabilities, costs or expenses arising from acts or negligence of the insuring party.

vi. Excluded air rights above railroad at varying heights between the south line of Park Row and north line of 51st Street (“Air Rights Area”).

vii. IC reserved perpetual easement appurtenant to Air Rights Area between Park Row and 51st St. over Conveyed Property for construction and maintenance of supports and foundations (“Supports”) necessary to develop buildings in the Air Rights Area; provided, however, that: 

1. such rights are exercised in a manner that shall not prohibit, impair, delay, increase Metra’s cost of or otherwise interfere with the rail operations of Metra;

2. the construction and maintenance of the Supports shall not compromise the safety of persons or property or emergency access on the Conveyed Property; and

3. IC and its successors must maintain the Supports at its own expense and in compliance with government codes, ordinances and regulations [consider restrictions of Lake Front Protection Ordinance].
viii. Quit claimed and assigned all rights in property acquired pursuant to ordinances or governmental actions.
IV. City of Chicago v. Illinois Central Railroad Company, 96 CH 002920. [Visual - National Survey Service, Inc. survey] 
A. City of Chicago suit to eject the IC and Metra from the parking lot property located south and adjoining lower Randolph Street.

i. City alleges that the Metra and IC parking operations (managed by contract parking operators) not within “railroad purposes” use permitted by the Ordinances represent and demands possession of the premises.

1. Metra responds that the parking lot use servicing Metra employees and commuters is a railroad purpose and refuses to give up possession of the Property.

ii. City alleges violation of the 1973 Lake Michigan and Chicago Lakefront Protection Ordinance (“Lakefront Protection Ordinance”) that restricts the use of property within the Lakefront District established by the said Ordinance and requires Chicago Plan Commission approval of any change in use.

1. Metra responds that use of property as a parking lot is a proper Metra railroad use.  See Mitchell v. Illinois Central R.R. Co., 384 Ill. 258 (1943), railroad entitled to do with the railroad purposes easement all things “essential or incidental to its full and complete use”.
2. Metra responds as a regional public entity that not subject to local zoning ordinances.
3. In Metropolitan Sanitary District of Greater Chicago v. City of Des Plaines, 347 N.E.2d 716 (Ill.S.Ct. 1976), the Supreme Court held that to permit a regional district to be regulated by a part of that region is incompatible with the purpose for which the regional district was created.  The Court based its decision on the fact that the Sanitary District, a special district, was a regional governmental authority.  In Evanston v. Regional Transportation Authority, 559 N.E.2d 899 (Ill.App.1 Dist. 1990), the Appellate Court relying on the holding in the Des Plaines case, held that PACE as a regional governmental authority was not subject to the application of Evanston's zoning ordinance for purposes of improving property located within the City of Evanston's municipal boundaries as a regional bus facility.
4. In Village of Swansea v. County of St. Clair, 359 N.E.2d 866 (Ill.App.5 Dist. 1977), the Appellate Court slightly narrowed the Des Plaines holding finding that although the County of St. Clair was not subject to the Village of Swansea's zoning ordinance, it may be subject to the Village's building, sewer, electrical and plumbing ordinances which are designed to promote public health and safety ("Code Ordinances").  The Court distinguished the Code Ordinances from the zoning ordinance by pointing out that the Code Ordinances were not by their nature capable of thwarting the County's proposed building project.  The Court also stated that these Code Ordinances must be complied with unless such compliance interferes with the County's ability to perform functions with which it is charged.
5. In Clement v. Chicago Park Dist., 449 N.E.2d 81 (Ill.S.Ct. 1983) the Court determined that the Lakefront Protection Ordinance did not apply to entities with an exclusive jurisdictional grant of power otherwise the effect would be to transfer that governmental entity’s jurisdictional powers to the City of Chicago. Clement held that submission of plans to the Chicago Plan Commission was only necessary because they were co-equal municipalities.  Metra not co-equal with City because it is a regional multi-county entity.  
iii. City alleges violation of City Zoning and Licensing Ordinances for failure to apply for a special use permit and obtain the appropriate business license to operate a public garage on the Property. 

1. Metra responds as a regional public entity that not subject to local zoning ordinances.

2. [Conflict with 1852 Ordinance] By ordinance passed on June 7, 1852, the City granted the Illinois Central Railroad permission and authority to enter upon and use the Property in perpetuity for railroad purposes.  Assuming that as a regional public entity Metra is not subject to the City's Zoning Ordinance, then the 1852 Ordinance establishes the uses to which the Property may be put.  Contractually Metra's use of the Property may be limited by the restrictions set forth in the 1852 Ordinance, however, can not find any language in the Ordinances prohibiting the use of the Property as a commuter parking lot.

V. Settlement Agreement Dated November 12, 1998, Between the City of Chicago and Metra, Entered in Case No. 96 CH 002920.  Seemingly simple Agreement that must be read carefully [Visual – National Survey color blocked to show parcels referenced] 
A. City’s permitted to construct a deck structure over Metra’s railroad facilities between Randolph Street and Monroe Street at the City’s sole cost and expense.

i. Agreement identifies work to be performed by each of the parties at the City’s expense.

ii. Funds for Metra’s Related Work to be escrowed under terms of Owners Construction Escrow Trust and Disbursing Instructions.

1. Escrow Agreement provides that, as between Metra and City, in the event of a conflict with Settlement Agreement then Settlement Agreement will control.  

B. Metra termination of the public parking operation on those parcels identified as “Parking Area A” and “Parking Area B.”  City acknowledges Metra right to use Parking Area A for track, platform or other physical expansion improvements, an access road and a 100 space Metra employee parking lot.

i. At such time as Metra constructs tracks, City to relocate the access road from Parking Area B to Parking Area A.

ii. City granted right to use access road in conjunction with the parking garage to be constructed provided use does not interfere with Metra’s use of the access road for maintenance of its rail facilities.  The access road relocation was completed as part of the City’s dedicated busway project.

iii. The City to relocate 86 employee parking spaces to a location acceptable to Metra not less than 30 days prior to construction of tracks or other improvements permitted by the Ordinances or the Agreement that results in the existence of less than 100 parking spaces on Parking Area B.  The employee parking spaces were originally relocated to the new Grant Park garage constructed under the deck.

iv. The City to relocate the 14 remaining employee parking spaces between the East line of Stetson Ave. extended south and the Lower Randolph Property not less than 30 days prior to construction of tracks or other improvements permitted by the Ordinances or the Agreement that results in the existence of less than 100 parking spaces on Parking Area B.

C. City conveyance to Metra of perpetual easement for railroad purposes over a portion of the City’s lower Randolph Street property (“Lower Randolph Property”) easterly of and adjacent to the Metra Randolph Street Station.

D. City conveyance to Metra of perpetual easement for railroad purposes over a portion of the former IC property easterly of and adjacent to Metra’s existing railroad right-of-way to accommodate future Metra expansion (“Additional Property”).

E. Except to the extent provided otherwise in the Agreement (i.e. Metra access road use and relocation) Metra releases and quitclaims to the City all its rights to use and occupy the property located south of the Additional Property and north and adjoining Monroe Street (“Release Property”) and Parking Area A.

F. Metra granted right, upon reconstruction of its Weldon Yard facility, to use for a period of 6 years, a portion of the City property acquired from the IC between the south line of the Jackson Boulevard viaduct and the center line of the Balboa Drive viaduct, between Metra’s right-of-way on the west and the City’s retaining wall on the east.

i. Term must commence before December 31, 2037.

G. Metra granted right to use deck to attach its electrical catenary systems and signal facilities in accordance with plans and specifications approved by City’s Commissioner of Transportation, not to be unreasonably withheld.

i. Commissioner’s review limited to consideration of materially adverse impact of such attachment on the present and future use of the deck and adjacent City facilities.

H. Metra responsible for inspection, maintenance, repair, replacement, or reconstruction of the Metra facilities replaced or installed as part of the Project provided, however, that:

i. Additional lighting maintained by Metra, in accordance with manufacturer’s recommendations and schedules, for its useful life and, thereafter, replaced by City.

ii. City to maintain the additional ventilation system required to vent train and car emissions, in accordance with manufacturer’s recommendations and schedules, and Metra to make an annual contribution of $85,000, increased annually by increases in the Chicago all items consumer price index for all urban consumers prepared by the Dept. of Labor Statistics “CPIU.” 

1. City installed passive ventilation system.

I. Both parties agree to use their respective facilities in a manner consistent with the other party’s use of its facilities and in a manner that will not materially adversely impact the other party’s facilities or operations.

i. Metra may expand its operations but will not take any action that materially adversely impacts the structural integrity of the deck.

ii. City will conduct activities on the deck in a manner that will minimize any material adverse impact on Metra’s use of its property.

J. Joint and mutual indemnification provisions exclude responsibility for environmentally hazardous conditions caused by the other party.

K. Provision requiring City and Metra to act reasonably and in good faith.. [Visual of Millennium Park today and Metra facilities under deck)          

� From Main Line of Mid-America The Story of the Illinois Central, Carlton J. Corliss (1950)
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