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The rural, tribal infrastructure contains a range ot problems that can be
petceived of instead as opportunities; for developing trilval utilities.
Thete 1s a great need for improved basic infrastructure on tubal lands.
As the federal government has teceded ftom providing some of these
tunctions, tribal govetnments ate moving n to fll the breach.  Trldes
ate beginning to look at tegulatory jurisdiction and changing the

manner i which off-rescrvation enctoy companies; use tuibal lands.
This presentation looks at conflucnce of issues, that may: be descrilbed
as; opportunitics that will impact tebal utilitics as) they prepate to) meet
the daunting demand! tor better utility services and improved cconomic
development on trilval lands.




Off the Grid But Not By Choice

5490 of Native Ametican population resides i rural atcas.
Plumbing: One i evety 10 homes* lack adequate plumibing:

Wastewatet: ILess than halff of on-tesetvation homes connected to) public sewet
Jepile

[Honsing: [Lacke ot infrastructute major impediment to) Housing: cCONStEicHomn.

1670 off Native Ametican hotscholds ate ovetetowded, compatcd
to 670 national average - 200,000 homes necded to mect vasic
housing needs off Native Ameticans.

69%0 ot Native Ametican houscholds have telephone setvice
compated to) 9670 Ametican average. INOIE=This probably;
indicates lower intetnct access as well but these statsiare not teadily;
availalsle.

Al tefictences Atic 10 On-teservation INative Ametican houscholds




Heating: Only 32% of tribal clders have access to natural gas for heating.
For tribal elders, heating soutces more likely to be oil, wood ot coal
than Gas or electric.

Access| to running water: tribal elders, - 7% no access, 3076 well,
70% municipal of rural watet soutce.

Hlectricity:  14.2%6 of resctvation houscholds lack clectricity compated! tor 1.4%
ot alll IULS, houscholds.

Cost of Setrvices:

Native Ameticans don’t pay: significantly higher utility costs; bt
utilitics  are a latger portion ot thelr budget because of lowet:
COMES,

SOULCES:
liheap.acat.otg)/ pubs)/ ciastudy;
Housing Assistance Council Report of Hlousing on Native Ametican ILands
National Resoutice Center on Native Ametican Aging

Energy Consumption and Renewable Energy Development Potential on Indian ands, DOE, Encrgy
Information Administration

2000 Census Data teportted oy NATHE




So Tribes Need Better Water, Access T'o Natural Gas Or
ILLow Cost Heating, Better Access T'o Telecommunication
Services, Better Access To Electricity

Irrlball Ulility: Authotitics are emerging to addiess) this need.

Suppottcd by VALOUS fACtOLS:

SclEIDetictminaton

IHconomic IDevelopment Needs

ILacks of Federal capacity,

Inalsility off market to mect these needs
lfederall supportt through sced fnding
Jutiisdictional conttsion

ISusiness opportunitics with CActoy providess

Interest in tencwables




Opportunities in the Regulatory
Environment

“Uribe has inherent sovereign authotity over its memiyersiand its terHtory.” U.S,
v Mazusic, 4191108, 544, 557 (1975), Thisi extends, to legislative jutisdiction to tax and

regulate non-Indian businesses on tribal Iand. Sce Merion v, Jicarills Apache Nation, 455,018, 130
(1982);

By the same term, States do not possess genetal regulatoty authotity on thlbal
lands i1t impacts Trbes, their membets ot thetr lands, because to)allow state
jurisdiction wouldiundermine the federal policy of presctving [ndian nations as
selt-governing catities with control over thefr internal attairs. State authority
over nof-memier conduct subject to) 2 preemption/inftmoement balancing test.
Is the activity pre-cmpted by tederalllasy: of does| it mitinse on tioht of IHle to

“malke iitsi ownl laws and be ruled by them™ e (Shite Mountan Apaclic v, Bracker, 448/ U8, 156

(1980)1) (Sce also gencral discussion and cases cited in Cohicn’s Handbook of Eederal Indian Ibasy, 2005 Edition, Sections
4.02,and 6.01 ct. scq.)

Ofitresetvation utilitics also have rights of ways| that must be approved by Trilbe.
While trilyes have not yet excreised significant regulatory authotity over on-
Reservation utilitics, that will be changing as Irlbes begin developing theit omwim
utlity authostcs and begin adopting regulatoty: catitics ot laws to tegulate
utilities,




In New Mexico, Public Regulatory Commission does not have jurisdiction

ovet Trbes and their utility authoritics. Many telecomm, gasiand electtic
utilities operating on tribal lands ate non-Resetvation based and' subject to
otf=tesetvation PREutisdiction.

I New: Mexico, PREs authotized to holdioimt heatmos with a Puchlo,
Nation or Tribe. NLVESIAL 1978 §62-4=1.

A Puchlo)could enter into a Memorandum of Understanding o [loint Powers
Agreement, NLVESI A 1976 Sl I=1-1"€t. Seq. with the PR to) conduct joint
heatimngs, allow: PRC to investigate concerns about 2 utility’s pettotmance, and
together the PREC and! Puchlor couldiissuc a joint findimng;




Opportunities Around Negotiating
Legal Rights to Use Tribal Lands

Many: enctrgy companics sccuticd tight-of-ways actoss Indian lands beginning in
the 19505 using 25 U.S.C. 325-328; 1945 Right-of=Way Act. Those rights-of-way,
oftcnl granted for 50iyearts, and many times for $1.00/are now coming up) for
renewal.

[ndian Airilyes may: sce tenewal of those tights-ot-way undes the 1943 Act as a
tisky proposition, and as out off steprwith notions of sclf=detctmination, and the
new: desite to explote catreprencutial partnctships with businesses that come onto
the Resetvation.

Under Right-of=Way Act, the Sccetctaty issucs the tight-of=way, but requites| tribal
conscnt. [ recent yeats, that consent has taken the form offlcngthy agrecments
between! the tibe and cactoy: company tor compensation, ACCEss to) the fbet of
clectticity crossing the resctvation, schiolaship funds; recognition ot thilbal
AUCNOLHTY 1) tax:, Cte.

Ifederal courts in ciicuits othct than the 10t Citcuit have extended Strate vi. A-]
Contractotns, 5201 U.S. 456 (1997 to hold that land undet a tHeht-of=way 15 1o
longer fee land and thetetore norlonget subject to) taxation and tegulation. (10th
Circuit has not tollowed this approachs)




Right-of-ways also came under attack by energy companies that sought federal
legislation to condemn right-of-ways if agreement for consent could not be

reached between the energy company and the tribe. This led instead to the
1615 Study, authortized by the Encroy Policy Act of 2005 (IEPAct).

T'he 1815 Study: concluded that the Indian Enctoy Policy in EPAct and the
histoty of rlght of-way negotiations between enctgy companics and tribes
promoted the concept of letting tribes and energy companics work it out and
possibly in the process even develop new: business| agreements.

[EPAct, 251 U.S.C. 3501 ct seq. cncourages cnctoy development on Indian
land through amoengothict things SUSINESs agrccments DEtwWeeH Cactoy:

companicesiand trbes. It also provides for Itibal IEneroy Resource
Agreements wihich would transter the authotity to 1ssuc Rights-of=Ways ftom
thie Sceretaty to) the Itbe. TERA tesulations have been promised for this
summect and funding for trilyes) to) begin TIERA plannine was tecently
announced with grant proposalsi closing on Atgust 6.

TERA promotes “integration of energy resoutces’ defined i 25 U.S.C.
5501(5)fas “any project ot activity that promotes the location and opcration of
2 tacility (including pipeline, gathering system, anspoLtation system: ot
tacility, ot clectiic transmission ot distribution facility) on or near Indian land
tO Process, retine, senctate clectrcity ftom, or otherwise develop encroy:
ESOULCES o1, Indian land.”




Hven without TERA, tribes can use alternatives to the 1948 Right of
Way act to grant legal access to enetgy companies and utilities secking
to use tribal land and' cross tribal reservations. Companies should
expect ttibes to begin discussing licenses, leases, use agreements,
business agreements, and franchises as alternatlves to tenewing toht of
WAYS.

See also Indian Mineral Development Act Agteement, 25 UL.S.C.
21022, with trilse for the “development of 4 mincral tesoutce
which' the trilbe owis 2 Ivenclicial of restricted latetest, of the sale or
other disposition of the production ot prtoducts of a mincral tesoutce
i whilchrthe trlse owns a benelicial of testricted Mmiterest.”

Utility: Authorities will likelybe at the table when an enctoy: ot utility
company comes, to meet with the Tube to discuss the right-ot-way
renewal. As one tutbal utility authotity Gencral Vianages noved
recently, the people living on' the lands that the companics ate using
often dom’t: have access to) the same setvices as the commumnitics at the
cnd of the line. Tribal Ukility: Authorities will tay to) change this; and
will look to expiting tights-of-ways as opportunitics for change.




Opportunities with Renewable Energy

Enctgy sccutity expetts otten decty the centralized grid system of the United States,
and consevationists bemoan the countty s reliance on fossil tuell impotted: fiel and
catbon emitting fuel. Ariyallands, off the orid o at the end of the gtild, withivast
amounts o sunlisht, somewindy atcas; and biomass potcntial; offer an caticing.
opportunity foraltctnative cactoy development:

It 15 estimated  that renewable enctgy resoutces ate potentially available tor 5076 of the
on-rescrvation Indianpopulation, with 52 ot the Gl rescivations havine oood potcatial
tor developing SI0mass Chctoy: Stations,

Recommend reviewing data avallable from Sandia Nationallltalys; Sandra K& 13eoay
Camphelly Depatitment off [nteror ndian Iincroy IDepattment, IDepattment ot ISActoy:

Itibes generallys NOANnterested in nucleat encroyr asia fotm ot clean enetoy. Navajo
Ban, controversy around Senate Memorial inttoduced by Senator: Ulibartiftom Grants
SUPPOLHNG NEW: UrAnIum minino,

Businessiagreements that do not tiggetr: NISPA may provide tor fast track approval for
alternative enctgy development on thfbal lands.




Organizational Opportunities

Section 17 Corpoeration

I'he Best Structute for organizing a for profit business, of an [ndian

Tribe.

T'he IRS 1 Rev. Ruling 94-16 ruled that section 17 corporations
wete tax exempt fot both on-reservation and otf-tesetvation activity.

IRS also stated that it had not yet determined whether a tribally
chartered business was tax exempt.

[ tribal wtility willl engage in any business activity that will generate
pLofit, use Section 17




All amendments must be approved through BIA — make charter flexible
and broad enough to cover tuture growth.

Section 17 can be much mote entreprencutial, than Irbe waving

soveteign Immunity on 2 case by case basis, and not putting any: tufl>al
assctsi at sk, setving as a joint venture partnetship.

A the joint ventute pattnet, Section 17 Iribal Utility can:

m Facilitate access to) tribal miFrastructise.
m Scrve as liafson with trilbvall community and Icadetrship.

B Scrve a8 IDusiness pattnet to acquitic legal Hoht to) cross of usc
resctvation lands.

m Provide centai tax advantages.

= Quality for federal programs geated! to)small or Native owned
businesses.




FUNDING /GRANT OPPORTUNITIES

) Agencies will allow applicants for Federal Grants to
> GRANTS.GOV™ apply for and ultimately manage grant funds online
' through a common web site, simplifying grants
management and eliminating redundancies.

nvironmental Protection Agency
ribal Grants

Department of the Interior
Indian Affairs Office of Indian Energy and Economic Development (IEED)

of capital equipment and infrastructure projects at any stage of
completion — from pre-planning through construction — by
providing low-cost funds and technical assistance.

e e /\ The NMFA assists qualified governmental entities in the financing
FINANCE ‘ AUTHORITY

U.S. Department of Energy
ffice of Energy Efficiency and Renewable Energy Bringing you a prosperous future where energy is

clean, abundant, reliable, and affordable

The Tribal Energy Program, under the Department of Energy's (DOE's) Office of Energy
Efficiency and Renewable Energy, provides financial and technical assistance to tribes for
feasibility studies and shares the cost of implementing sustainable renewable energy
installations on tribal lands. This program promotes tribal energy self-sufficiency and fosters
employment and economic development on America's tribal lands.




