LSI Advanced Real Estate Purchases and Sales Seminar – March 19-20, 2007

ADVANCED ISSUES IN PURCHASE AND SALE AGREEMENTS
1.
Introduction -- Purchase and Sale Agreements.  A real estate purchase and sale agreement governs the relationship between a buyer and seller of real property from the period that the parties first decide that they will contractually bind themselves to a transaction through (and, in many cases, beyond) the date of the closing of the transaction.  Very generally, there are three primary topics addressed by most purchase agreements:  (1) describing the terms of the transaction (e.g., purchase price, closing date, allocation of transaction costs between the parties); (2) describing what the buyer and seller will be required to do in order to get to closing (e.g., pre-closing covenants, pre-closing and closing deliveries), and what else will be required in order for the closing to occur (e.g., conditions to closing); and (3) allocating the risk of certain conditions, events and occurrences which affect the property and/or the parties during the period that is prior to closing (both during the period that the purchase agreement is in effect and prior to that period) (e.g., representations and warranties, casualty, condemnation).  Within these categories, there is a large amount of variety, depending on the nature of the transaction, and the substance of a purchase agreement is tremendously affected by the type of transaction which it addresses.  For example, a purchase agreement for the sale of a large office building will usually be significantly longer and more complex than a purchase agreement for a piece of vacant land.  



This discussion seeks to describe some of the more advanced issues which lawyers, brokers and businesspeople face in preparing and negotiating purchase agreements, and the manner in which such issues are commonly addressed.  I will do this by walking through a somewhat typical real estate purchase and sale agreement, explaining issues which are frequently raised in the various provisions of the agreement, and discussing the manner in which those issues can be addressed through drafting and negotiation.  The form of purchase agreement I propose to use for this “walkthrough” is included as an attachment to this outline.  



I will also very briefly touch on some of the complexities (and methods of addressing the same) inherent to purchase and sale agreements used in four unique but somewhat common types of transaction structures – namely: (1) “sign-and-close” transactions, (2) sale-leaseback transactions, (3) development transactions, and (4) sales of multiple properties.

2.
Purchase and Sale Agreement – A Walkthrough:

a.
Recitals; Agreement to Sell and Purchase:  

i.
Purpose:  State the factual background of the transaction.  

ii.
Complications:  Usually few complications.  However, if the transaction involves complex facts, this would be the place to describe them:  e.g., a sale-leaseback, development situation, condominium conversion, etc.  Often issues arise in describing the property to be sold (e.g., excluding certain items from the sale), and that would typically be addressed in the recitals.

b.
Purchase Price:

i.
Purpose: Specify the amount of purchase price and earnest money and manner in which they will be paid.

ii.
Complications:


A.
Calculating a purchase price (e.g., by $x per square foot)


B.
Unusual payment methods – e.g., letters of credit, installment 



purchases, seller financing

c.
Seller’s Representations and Warranties:


i.
Purpose:  Allocate certain pre-execution and pre-closing risks and 



liabilities to the seller.


ii.
Complications (numerous – among the most negotiated provisions of a 



P&S):



A.
Subject matter (e.g., limit to matters that a buyer cannot reasonably 




determine through due diligence, given the nature of the 




transaction).



B.
Knowledge qualifiers



C.
Exceptions for matters known by Purchaser or included in




information made available to Purchaser (including documents 




provided to Purchaser as part of seller’s due diligence deliveries – 




see Section e.ii.B below) 



D.
Survivability beyond the closing



E.
Changed factual circumstances between signing and closing; 




dating down and updating reps; consequences of updating reps



F.
Seller credit issues for post-closing enforcement of reps 

d.
Purchaser’s Representations and Warranties:

i.
Purpose:  Protect the seller against specified risks involving the buyer itself (usually not extensive)

ii.
Complications:  Buyer specific (e.g., ERISA issues, Patriot Act issues)

e.
Seller Pre-Closing Deliverables:

i.
Purpose:  Provide for the seller to give the buyer due diligence information.  Usually 3 categories: (1) documents held by the seller itself (e.g., contracts, permits, reports, studies, leases, etc.), (2) title information, (3) plat of survey.

ii.
Complications:


A.
Exceptions to seller delivery requirements (e.g., confidential



materials)


B.
Extent to which information provided to buyer is deemed to be



“known” by buyer for purposes of exceptions to seller’s reps


C.
Title and survey review, objection, acceptance provisions can



be extremely complex and detailed


D.
Updates of title and survey (similar to reps update issues)

f.
Buyer Inspection Rights; Contingencies:


i.
Purpose:  Permit the buyer to gain access to the property pre-closing for



inspection purposes.  Permit the buyer to terminate the contract prior to



closing if certain conditions exist or are not satisfied (e.g., due diligence,



land use issues, financing, etc.)


ii.
Complications:



A.
Seller protections in pre-closing entries – e.g., indemnity,




insurance, liens, restoration, non-interference, non-contact of 




tenants, etc.



B.
“Free-out” contingencies vs. payment of earnest money



C.
Seller rights to receive due diligence materials 

g.
Pre-Closing Seller Covenants:


i.
Purpose:  Ensure that the seller does not affect the property during the 



period prior to closing in ways which the buyer might find problematic, 



while still preserving the ability of the seller to use the property in the 



manner it needs to.


ii.
Examples:




A.
Properly maintain and insure property




B.
Not sell or lease or enter into agreements




C.
Notify of violations (termination right for Buyer if material)


iii.
Complications:



A.
Need to ensure do not overly handcuff the seller pre-closing



B.
Need to ensure do not permit the seller too much freedom

h.
Pre-Closing Purchaser Covenants:


i.
Purpose:  Various, but usually confidentiality and diligent efforts to 



resolve contingencies are predominant.


ii.
Complications:  Ensure confidentiality requirements are not overly



burdensome (e.g., purchase price will need to be disclosed to public post-



closing for transfer tax declarations, title companies will need access



to information regarding the transaction, etc.).

i.
Conditions to Closing:


i.
Purpose:  Clearly spell out reasons one party or the other would be



permitted to not close.


ii.
Complications:  Unusual for there to be many complications – usually



cross-references to other sections are used (so complications are addressed 



there).  However, sometimes issues like obtaining consents, estoppels and 



other third party items are addressed in this section.

j.
Closing:


i.
Purpose:  Describe the closing timing, structure and deliveries.


ii.
Complications:



A.
Negotiation of types of closing documents (e.g., warranties in 




deeds, indemnities in assignments, etc.)  



B.
Ensure closing documents are consistent with other obligations in 




the transaction (e.g., blanket indemnities in assignment documents 




may undercut limitations on liability contained in the purchase




agreement).  



C.
General descriptions of documents vs. attaching exhibits with 




forms.



D.
Title insurance responsibilities



E.
Unique deliveries (Bulk Sales, Hart-Scott-Rodino, etc.)

k.
Prorations and Expenses:


i.
Purpose:  Allocate costs of transaction and the property pre-and post-



closing between buyer and seller.


ii.
Complications:  Depending on the nature of the transaction, these 



provisions can be either very straightforward or very complex.



A.
Example of complications:  proration issues in office buildings




I.
OpEx and Taxes




II.
Future tenant improvement allowances and construction





or refurbishment obligations




III.
Unpaid rent collection issues




IV.
Rights and obligations to enforce against delinquent tenants




V.
Brokerage commissions for current/future leasing 





transactions




VI.
Security deposits (letters of credit and cash)



B.
Tax prorations (estimates; un-subdivided property; protest rights




regarding pre-closing taxes)



C.
Transfer taxes; title insurance costs

l.
Casualty and Condemnation


i.
Purpose:  Provide for what happens if the property is taken or damaged 



prior to closing.


ii.
Complications:



A.
Termination rights and thresholds



B.
Proceeds assignments



C.
Pre-closing responsibilities to repair

m.
Defaults and Remedies:


i.
Purpose:  Provide for parties’ rights and remedies if a party does not 



comply with its obligations under the purchase agreement.


ii.
Complications:



A.
Limitations on remedies (e.g., seller caps, buyer earnest money




limitation, “buckets”).



B.
Specific performance issues



C.
Exceptions to specified remedies (e.g., obligations which survive 




closing, indemnities, etc.)

n.
Other Provisions; “Boilerplate” and Otherwise.


i.
Purpose:  Variable.


ii.
Types:



A.
Brokers



B.
As-is



C.
Notices



D.
Like Kind Exchanges



E.
Assignment



F.
Further Assurances

3.
Unique Transaction Types and Structures:


a.
The “Sign and Close” (purchase agreement signed concurrently with closing)


i.
Eliminates issues between signing and closing (casualty, condemnation, 




covenants, etc.), since there is no period between signing and closing



ii.
But neither party is bound to consummate the transaction until closing


b.
Sale-Leaseback Transactions (seller leases the property back from buyer after 



closing)



i.
Ensure against “over-transfer” (e.g., assignment of contracts and permits




that the seller will need in its name as tenant under the lease; property and




equipment which the seller/tenant will need to retain, etc.)



ii.
Ensure prorations, casualty and condemnation provisions of purchase 




agreement are consistent (and dovetail) with lease provisions on those 




topics



iii.
Address lease-specific closing deliveries (e.g., SNDA’s, memorandum or




short form of lease, leasehold title insurance)


c.
Development transactions (sales of property being newly developed or 



redeveloped)



i.
Seller may have an interest in reserving contingencies itself, especially if




it is selling only part of its property (e.g., a single lot in a new 




subdivision)



ii.
If seller will have post-closing development responsibilities (e.g., bringing 




utilities to the site, grading the site, etc.), then parties may enter into a site




development agreement (or similar arrangement) – security issues for 




buyer



iii.
Declaration / reciprocal easement issues



iv.
Buyer and seller responsibilities during zoning, subdivision and 




entitlement process (binding the property pre-closing, etc.)


d.
Sales of Multiple Properties


i.
Allocation of purchase price among properties



ii.
Parties’ rights with respect to occurrences and conditions involving less




than all of the properties (e.g., if there is a casualty, title issue, breach




of a rep, etc., as to only one site, can only that site be dropped from the




transaction, or is the entire transaction subject to termination?)
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