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I.
Introduction

A representation in a real estate sale contract is a statement of the fact contained in the representation.  Including Seller’s representations in a purchase and sale agreement helps the parties to the purchase and sale agreement clarify their assumptions about the property.  Karl B. Holtzschue, Purchase and Sale of Real Property § 2.02[14] (June, 2006).  A recipient of a representation has no duty to investigate if the representation is true (although courts must guard against this principle resulting in unduly harsh results.)  Linden Partners et al v. Wilshire Linden Associates et al., 62 Cal. App, 4th 508, 529 Cal App, 1998).  A warranty, on the other hand, is, “…an assurance by one party to a contract of the existence of a fact on which the other party may rely.”  Dittman v. Nagel, 168 N.W. 2d 190, 193 (Wis. S. Ct. 1969.  By definition, a warranty “…is intended to relieve the promisee of any duty to ascertain the fact for himself, and amounts to a promise to indemnify the promisee for any loss if the fact warranted proves untrue.”  Dittman v. Nagel, at 193 (Wis. S. Ct. 1969) (quoting 17A C.J.S., Contracts, p.325, sec. 342).  Express warranties are to be construed consistent with the clear and natural meaning of their language.  Sweetwood v. Mahoney, 417 N.E. 2d 874, 875 (Ill. App. 1981).  A breach of a representation serves as a basis to avoid a closing or rescind the completed transaction, while a breach of a warranty serves as the basis to recover damages sustained by the grantee of the warranty.  John D. Hastie, Real Estate Acquisition, Development, and Disposition from the Developer’s Perspective, ALI-ABA Course of Study Materials Vol. 1, § 13.6 (1996).    

While in residential transactions, sellers’ representations are limited, pertaining mostly to the condition of the property, in commercial real estate transactions sellers’ representations often have a much broader range.  Holtzschue at § 2.02[14].  Often it is in a buyer’s best interest to try to obtain as many representations and warranties about the condition of the property and the terms of the transaction as possible.  A seller, on the other hand, will incur liability for breach of a representation if it’s representation was untrue when it was made.  George Lefcoe, Real Estate Transactions, p 96 (4th Ed. 2003).  A seller will be liable for breach of a warranty up until the closing date, or other specified date on which the warranty expires.  Id., Dittman at 163.

Sellers are reluctant to give representations and warranties for a number of reasons.  First, sellers prefer not to incur continuing contingent liabilities following the sale of a property.  Secondly, sellers are offering wider access to information about a property prior to its sale, and deem extensive representations and warranties unnecessary in light of expanded due diligence.  Likewise, many sellers may find it inappropriate to give representations and warranties where a third party is giving assurances, such as representing or warranting a condition covered by seller-provided title insurance; sellers may choose not to give a representation that will merely act as a backstop to the title insurance.  In light of these considerations, sellers are reducing the representations and warranties they will give, and also limiting representations and warranties in a number of ways.  If sellers are required to make representations and warranties, they will expect to be compensated for the risks they undertake.

This article explores ways sellers limit representations and warranties: through trade-off with expanded due diligence, by limiting the scope of the representation or warranty or its survival time, qualifying by some standard, or capping potential claims.

II.
AS-IS Contracts

An “as is” agreement is a purchase and sale agreement with no representations and warranties.  “As-is” contracts are the antithesis of a contract with numerous representations and warranties.  Sellers of property that convey real property in “as-is” will not be liable for a defect in the condition of the property or quality of the property “where the … sale was made in good faith and without some form of fraudulent misrepresentation or concealment”.  Shapiro v. Hu, 233 Cal. Rptr. 470, 476 (Cal. App. Ct. 1986) (holding that sellers of “as is” real property were not liable for a bulge in a foundation wall of the property when the sale was made in good faith).  Generally a sale “as is” means that the seller is relieved from all liability for defects.  RD&J Properties v. Lauralea-Dilton Enterprises, 600 S.E. 2d 492, 499 (N.C. App. Ct. 2004) (quoting from Black’s Law Dictionary, 122 (3d Edition, 1968.)  “In general, a valid “as is” agreement negates the element of causation necessary to recover on claims regarding the physical condition of the property.”  Welwood v. Cypress, 205 S.W.3d 722, 726 (Tex. App. Ct.  2006).  

In addition to fraudulent misrepresentation or concealment, there are other instances in which an “as is” agreement is not determinative.  Id at 727.  For example, sellers cannot rely on an “as is” provision if they have obstructed a buyer’s right of inspection.  Id.  Courts may also look to the totality of the circumstances surrounding the agreement and whether the “as is” provision was a significant basis of the bargain or merely boilerplate language.  Id.  In many states, a seller cannot disclaim the implied warranty of habitability in the context of the sale of new residential housing.  Petersen v. Hubschman Construction Co., 76 Ill.2d 31, 389 N.E.2d 1154 (1979).  However, overall, buyers of “as is” property must perform adequate due diligence investigations to know what they are really purchasing because sellers will very likely escape liability under such a clause.

III.
The Inverse Relationship Between Due Diligence and Seller’s Representations and Warranties

The potential list of sellers’ express representations and warranties is potentially lengthy, pertaining to information about the seller, the physical condition of the real or personal property, title, or property operations.  In the not so distant past, sellers of property may have provided a substantial list of representations and warranties in an effort to induce the buyers purchase the property.  Eager sellers may still, at times, provide numerous representations and warranties to induce a reluctant or hesitant buyer to purchase the property.  However, the more recent trend in the formation of purchase and sale agreements is that sellers are giving buyers fewer express representations and warranties.  This trend is owing in large part to longer inspection periods which allow a buyer to access the property and to provide increased due diligence for itself.  According to some, “[a]ssuming knowledgeable and well represented parties, the best approach… is for the seller to provide time for an expeditious investigation of the project by the buyer and to make the buyer’s obligation to close contingent on that inspection.”  John D. Hastie, Real Estate Acquisition, Development, and Disposition from the Developer’s Perspective, § 13.6.3.  Investigation of a project may vary based on the nature of the project, or time or monetary restraints, but in most cases the investigation should include, “the identity of the parties; the status of title; the nature and condition of the improvements; the availability of access; the history of ownership; the nature of financing in place; the brokerage arrangements; the probability of environmental contamination; and the identity of tenants, casualty insurers, title insurers, surveyors, managers and other parties associated with the project”.  Id, at §13.1.1.

There is an inverse relationship between due diligence and the representations and warranties given because the longer buyers have to inspect the subject property and perform a due diligence review, the less buyers must rely on the seller’s warranties.  Melamed, Ronald S. and Gusky, Edward S., Transactional Law: Preparing a Commercial Real estate Purchase Agreement: The Ins and Outs for the Seller and Purchaser, 84 MI Bar Jnl. 32, 33 (2005).  Sellers who allow a buyer a substantial amount of time and wide latitude to perform due diligence are, concomitantly, less willing to give an extensive list of representations and warranties on matters which the buyer can determine through the due diligence process.

Not only do buyers take a more active role in investigating a property, but technological advances such as electronic record-keeping, due diligence web sites and municipal websites containing local ordinances have also increased a buyer’s electronic access to information and a have provided a widened the scope of available records.  Other information Buyers frequently access during their due diligence inspections include title commitments, surveys and Phase I and Phase II environmental reports.  As more pertinent information has become discoverable by buyers, sellers use this availability of information to bargain for their preference of minimal representations and warranties, thusly the importance of buyer due diligence has increased.  As a negotiating tool, sellers argue that they need not make a representation as to information that the buyer can obtain and assess during the due diligence and inspection periods prior to completing the transaction.  Buyers would, of course, prefer to have sellers provide a representation or warranty regardless of their own due diligence because, from the buyer’s perspective, sellers are still best positioned to know or to access certain information about the property.  Additionally, a conscientious buyer will not proceed with a transaction without a representation or warranty as to any item not discoverable during its due diligence investigation.  In some cases, this may include information that is not practical for a buyer to review.  For example, a purchaser of a tenanted building should, if possible, review all of the tenant leases.  However if this is impractical or impossible due to the volume of leases or strict time constraints, it will be essential to buyers that sellers make representations and warranties about the leases, including rental income.  Milton R. Friedman, Friedman on Contracts and Conveyances of Real Property at §1:4.6.  Other examples of matters which can not be determined through a buyer’s due diligence include whether the buyer is aware of any pending proceedings against the property and whether the seller has the legal capacity and authority to engage in the transactions.  Thus, matters which are not ascertainable through the due diligence process are still appropriate for representations and warranties notwithstanding a reasonable due diligence period. 

In addition to the inverse relationship seen between the amount of inspection and due diligence and a seller’s provision of representations and warranties, the amount, type and breadth of the seller’s representations will also depend largely on the parties’ respective bargaining positions.  Sellers will also be more likely to give a representation if the seller wants the buyer to reciprocate.  For example, neither party wants to be surprised with unexpected broker claims.  Therefore, contracts will often-times include a representation by both parties that they have not engaged the services of brokers.  Friedman at §1:4.2, p 1-20.

IV.
Best Knowledge and Other Limits, Qualifications and Carve-Outs

A. Best Knowledge

Not only do sellers now give fewer representations and warranties, but they will also frequently negotiate to restrict those representations and warranties give as much as possible.  This is important since even an inadvertent breach of a representation and warranty is nevertheless a breach.  Linden Partners et al v. Wilshire Linden Associates et al. at 530.  One method for limiting the scope of the representation or warranty is to qualify the representation by some standard.  For example, sellers will push to limit their potential liability by qualifying their representations and warranties to either a “best of knowledge after due inquiry” or the narrower “best of knowledge” language.  If a representation or warranty is qualified by “best knowledge” language, the burden of proof shifts to the recipient of the representation and warranty.  To succeed on a breach of contract claim, an aggrieved buyer must show that the seller knew or should have known that its representation was untrue or that the defect existed.  RD&J Properties v. Lauralea-Dilton Enterprises, 600 S.E. 2d 492, 497 (N.C. App. Ct. 2004).  

B. Actual Knowledge or Notice Of

Sellers may even further limit the representation or warranty by qualifying it with an “actual knowledge” standard.  For example, in a Washington case, a seller that made a representation that the property had no defect that he was “aware of” and the buyer discovered after closing that the air conditioning unit at the property was faulty.  The seller was not held liable for breach his representation because the buyer could not show that the seller had superior knowledge of the defect.  Dechant v. Saaman Corp., 63 S.W. 3d 293 (MO App. 2001).  

A seller may make another narrow qualification by including language stating “seller has received no notice of…” a violation or condition.  In Sweetwood v. Mahoney, a seller warranted in the sale contract that “prior to the execution of this instrument neither he or his agent has received any notice issued by any city, village or other governmental authority, of a dwelling code violation in the dwelling structure…”.  After closing, the buyer discovered that just prior to closing, the seller had installed a defective furnace system, and had done so without obtaining a city building permit.  Id at 875.  The court held that, although the seller’s actions were “less than honorable”, the seller did not violate the express warranty because the seller never received a notice of a dwelling code violation.  Id at 876.  

If an actual knowledge or a notice-received standard is used in a transaction where the seller is an entity, the seller may want to further limit the representation to the knowledge of a specific person or persons, such as an officer or manager of the seller or the seller’s on-site property manager.  In a large organization, knowledge of a lower level employee which has not been passed on to the person charged with handling a contract of sale may nevertheless constitute knowledge of the entire organization and result in a breach of an actual knowledge limited representation and warranty.

C. Carve Out of Disclosed Conditions

As discussed above, sellers are reluctant to give representations and warranties as to matter readily ascertainable through third party action.  Thus, if the seller is providing the buyer with a title insurance policy at closing, the seller may well refuse to provide a representation and warranty on title in addition.  This would mean that if a title defect was discovered after closing and redress was had against the title insurer, the title insurer would be subrogated to the position of the buyer by virtue of the title insurance policy.  This would allow the title insurer to sue the seller under the representation and warranty of title in order to make itself whole.  Thus, not only would the seller have provided the title insurance policy (and paid for it in many jurisdictions), but the seller would also ultimately have to respond to the title insurer in damages.

If sellers do agree to provide a representation and warranty on matters which could be covered through due diligence or through third party investigations, the seller may well qualify such a representation or warranty by specifically carving out those items already disclosed or discoverable during due diligence.  To accomplish this, sellers may include such as “except as disclosed in X report or any other disclosure by seller”.  For example, sellers may limit a representation as to environmental matters by language such as: “Except as disclosed by seller in its Phase I environmental report or other disclosures”.  Whereas lengthy environmental representations and warranties were often included in past purchase and sale agreements, many environmental representations are now limited to that information not disclosed in either a Phase I or Phase II environmental report, and to the actual knowledge of seller.  This is an example of how a buyer’s increased access to information and ability to conduct testing during its due diligence period may translate into a more limited representation or warranty by sellers.

D. Materiality

Yet another method for sellers to limit or qualify representations and warranties is by subjecting the representations and warranties to a materiality standard.  A materiality standard may be applied such that a seller will only be liable to the buyer for a material breach of a representation or warranty.  When materiality is applied in this manner, the seller may escape liability if the seller’s representation was materially true, or if the seller warranted a condition of the property that contains only a minor defect.

Materiality may also be applied to a seller’s obligation to continually report any change in a representation or warranty or to re-make representations and warranties.  For example, where a seller was contractually obligated to immediately inform the buyer of any fact of which it became aware which would materially change a representation or warranty, buyer was required not only to show that the seller of the subject property failed to make a disclosure, but also that the disclosure pertained to a fact which indicated a material change in a representation.  Crown Kent v. First Western Investments,1998 Wash. App. LEXIS 1644 (November 23, 1998).  In this case, where the buyer met its burden of proof, the seller was found obligated to clearly inform the buyer of any material violation of the representation and warranty it had made in the sale contract.

V.
Merger and Survival 

A.
Re-making Representations and Warranties at Closing

Representations and warranties are made by the seller at the time of contracting, although are effective on the date of closing of the sale when title passes.  Dittman v. Nagel.   Without explicit language to the contrary, warranties do not survive the closing of the transaction.  Representations must be true when made.  A buyer will want the seller to re-make its representations and warranties as of the time of the closing and to deliver a certificate of seller’s representations and warranties to avoid purchasing the property unaware of a potential issue that has arisen between the date of contracting and the date of closing.  In addition to the seller re-making the representations as of the time of closing, the contract may also be drafted to require that the seller immediately alert the buyer of any material change to any representation or warranty between the time of contracting and the closing date.  Including such language creates an affirmative duty of the seller to alert buyer.  For example, in Crown Kent v. First Western Investments, a seller was under such an obligation to clearly and definitively report any material change of a representation to the buyer during the time period between executing the contract and the closing.  In an updated certificate of representations and warranties delivered at closing, the seller represented that no tenant was in default, however the seller then failed to disclose to the buyer that the property’s largest tenant became two months past due in its rent payments.  The transaction closed, and the defaulting tenant abandoned the property soon thereafter.  The court rejected the seller’s contention that adequate notice had been provided by delivery of its standard delinquency report and awarded the buyer damages in the amount needed to cure, including tenant improvement costs, brokerage fees and lost rent.  Id at 1644.

B. Merger

According to the doctrine of merger, any promises or representations made by the parties to a contract prior to closing are merged into the deed at closing.  Milton R. Friedman, Friedman on Contracts and Conveyances of Real Property § 2:8.2.  If the parties do not agree to survival language, contractual provisions may be extinguished at closing.  In Embassy Group v. Hatch, a seller and buyer contracted for “a portion of Lot 33” for $40,000.00.  At closing, the seller conveyed all of Lot 33 by deed.  The seller later claimed that $40,000 was for only part of Lot 33 and the buyer owed another $40,000.00 for the remainder of the lot.  Although the court found the seller’s witnesses credible, and acknowledged that there was some evidence that the deal was intended as two transactions for $40,000.00 each, the court affirmed in favor of the buyer, stating “the conveyance at closing of all of Lot 33 for the sum of $40,000 represents the final merged agreement of the parties”.  Embassy Group v. Hatch, 865 P.2d 1366, 1373 (Utah App. Ct. 1993).

However, either party may contract out of the merger doctrine so long as the contractual language to that affect is stated clearly enough.  George Lefcoe, Real Estate Transactions, p 124 (4th Ed. 2003).  In addition, some courts are taking a modern approach against the doctrine of merger, or excepting out any “collateral” promises, meaning promises which involve some act collateral to the conveyance of title which are not merged into the deed (such as a promise dealing with the condition of the property as opposed to the state of title.)   Embassy Group v. Hatch at 1372,  Neppl v. Murphy, 736 N.E.2d 1174, 1179 (Ill. App. Ct. 2000) (noting that, while Illinois has not rejected the doctrine of merger, certain exceptions have been created for separate, distinct provisions collateral to and independent of the provisions in the subsequent deed).  Still, parties should remain keenly aware of the potential for representations and warranties to merge and should not rely on doctrines of law which will mean that a court will have to determine if a representation and warranty is or is not collateral to the conveyance of title.  

C. Survival 
If the parties wish to be sure that certain language will survive the closing, the buyer and seller must agree as to whether any of the representations and warranties will survive the closing and if so, for how long, and must include clear language to that end in the contract.  The inclusion of clear survival language in the contract will prevent the seller’s representations and warranties from merging into the deed.  If the parties agree on survival, the length of survival for any particular representation and warranty will depend on the same factors that determined which representations and warranties were given: availability for buyer investigation, the nature of the representation or warranties requested and the relative bargaining power of the parties.  Since continuing representations and warranties result in contingent liabilities on a seller’s financial statements, sellers would prefer no survival, and will certainly prefer shorter survival periods when they do agree to them. This is particularly the case for claims relating to the physical condition of the property.  Melmed, at 34.  From a seller’s perspective, once the Buyer has been in a position to discover a condition, the warranty should not continue.  Conversely, buyers will be looking for the longest survival language possible.  Buyers will want some representations and warranties, such as the condition of the improvements to survive at least for one year so that the buyer can experience four full seasons with the improvements.  Buyers will likewise prefer that other representations and warranties, such as those relating to the title of the property or the seller’s authority, to survive forever.  Id.
D. Single Asset Seller

Complicating the discussion of survival language is the common use of single purpose entity or single asset sellers.  Buyers that rely on seller’s warranties will be disappointed unless the seller will be both available and solvent to make good on its promises.  George Lefcoe, Real Estate Transactions, p 98 (4th Ed.).  When dealing with the ever more popular single asset seller, the buyer runs the risk of the seller receiving the proceeds of the sale, distributing to its members or shareholders, and then either dissolving or continue to exist as an empty shell with no assets.  If the buyer successfully negotiates that a warranty survives closing, its value to the buyer is severely diminished if the seller has no other assets.  When a buyer encounters a costly problem due to its reliance on a false seller representation or breach of warranty, even though the buyer may have a legal claim, the buyer will likely not see any money if the seller is not in existence and holding assets.  One way to resolve this is to place some funds in escrow for a designated period of time following the closing.  In the case the buyer encounters a problem within that designated period of time, the money is reserved if Seller is liable.  Another solution would be for buyers to require a post closing guaranty from a credit worthy third party or the posting of a letter of credit to provide assurances that obligations of sellers after closing will be honored.  

E. Claim Caps

Sellers limit survival because they do not want to remain subject to a contingent liability following the closing.  An additional way sellers limit their exposure to contingent liabilities is by use of claim limits or caps.  Sellers and buyers may negotiate caps on claims just as they negotiate which representations and warranties will be given, whether the representations and warranties will be limited or qualified and whether the representations and warranties will survive the closing.  This is a compromise that may allow buyers some comfort of knowing that, should they discover a defect in the condition or quality of property, the seller will be liable to some extent, yet, the seller has the comfort of limiting its contingent liabilities to a specific maximum dollar amount.  

VI.
Conclusion and Sample Representations and Warranties

What follows is a sample list of representations and warranties from a purchase and sale agreement.  As discussed above, these representations and warranties are given less frequently by sellers, and are often qualified, limited in scope, or made subject to a claim cap.  As Buyers have fewer and fewer seller representations and warranties to depend upon, they must be exceptionally thorough in conducting due diligence and inspections of a property.  Some potential representations and warranties include the following:

1. Authority of Seller.
Seller is a [corporation/LLC/partnership] duly organized , qualified to do business and in good standing under the laws of the state of ______________.  The execution and delivery of this Agreement by the signatories hereto on behalf of Seller have been duly authorized by Seller.  Seller has the legal capacity  and authority to execute, deliver and perform this Agreement.

2. No Consents Required.
No consent, waiver, approval or authorization of, or filing, registration, or qualification with, or notice to, any governmental authority or any other entity or person (including without limitation, its directors or shareholders if Seller is a corporation, or partners if Seller is a partnership) is required to be made, obtained, or given by Seller in connection with the execution, delivery, and performance of this Agreement, except such consent, waiver, approval, authorization, filing, registration or qualification which has been made, obtained or given.  The joinder of no entity or person other than Seller is will be necessary to convey the property fully and completely to Buyer upon Closing.

3. Non-Foreign Seller.
Seller is not a "foreign person" as that term is defined in Section 1445(f)(3) of the Internal Revenue Code, as amended, of the United States of America (the "Code").

4. Title to Property.
[To Seller’s knowledge,] Seller has good and indefeasible fee simple title, free and clear of all conditions, exceptions or reservations, except the Permitted Exceptions.  Seller has not granted any option or right of first refusal or first opportunity to any person or entity to acquire the property or any interest therein.  Except as disclosed in Schedule __, Seller has not entered into any agreement or understanding, either written or oral, pursuant to which any person or entity has the right to own, acquire, use or occupy any portion of the property or any interest therein.

5. Contracts.
There are no service, license or concession agreements or other contracts with respect to the Property or any part thereof, except as set forth in the Contract Schedule.  Each of said contracts is in full force and effect, Seller is not in default thereunder, the other parties to such contracts are not in default thereunder, and each of said contracts is terminable without any cost upon not more than 30 days' notice.  Neither Seller nor any affiliate of Seller has any direct or indirect interest or ownership in any contractor, nor has knowledge of any financial or operational difficulty of and with any contractor.

6. Real Estate Taxes.
No real estate taxes for any period after that covered by the Current Real Estate Taxes are due and payable.  To Seller's best knowledge, the County Assessor of the county in which the Property is located (or other person or entity responsible for determining real estate assessments and taxes) has not proposed an increase in the assessed valuation or taxation of the Property for any period after the period covered by Current Real Estate Taxes.

7. No Liens.
There exist no mechanics' or materialmen's liens against any portion of the Property; 

8. True and Correct Copies.
The survey, mechanical and structural plans and specifications, soil reports, Leases, certificates of occupancy, warranties, operating statements, and income and expense reports, and all other books and records relating to the property and all other contracts or documents delivered to Buyer in connection with this Agreement, including without limitation, the service contracts and loan documents, are true, correct and complete copies of such documents.

9. Tenant Leases.
Seller shall not amend or cancel any of the Leases, except for nonpayment of rent and shall promptly notify Purchaser of any such cancellation.  Seller shall not enter into any new lease nor renew, extend or modify any existing lease unless such lease is an Acceptable Lease.  Seller shall give prompt written notice to Purchaser of any proposed lease, or renewal, modification or extension, and Seller shall not enter into any lease without Purchaser's prior written consent thereof, which consent shall be given if the proposed lease is an Acceptable Lease

10. No Litigation.
 There is no litigation or governmental proceeding pending or threatened affecting the Property, or, which, if determined adversely to the interests of Seller, would materially adversely affect the transfers, conveyances and assignments contemplated hereby or the execution, delivery or enforceability of this Agreement or any document or instrument to be executed and delivered pursuant to this Agreement.

11. No Violations of Applicable Law.
 Seller shall immediately notify Purchaser of receipt of any notice of any violations occurring after the date hereof of zoning, building, fire, health, safety, environmental or other statutes, laws, ordinances, codes, regulations or orders relating or referring to the Property, and shall send to Purchaser a copy of any such notice within five days after Seller's receipt thereof.  Seller shall cure any such violation at its sole cost and expense prior to Closing.

12. Operating Systems.
Seller shall operate the Property only in the ordinary course and shall not remove any Personal Property unless same is replaced by personal property serving the same use which is of equal or greater value and condition.  Seller shall maintain the Property in good condition and repair in accordance with the highest standards applied to the maintenance of similarly used real estate, replacing any items which cannot be repaired, and shall not make any material alterations or changes to the Property without the prior consent of Purchaser.

13. Environment Matters.
Seller and the Property are in full compliance with all envi​ronmental and health and human safety laws and all rules and regulations promulgated thereunder applicable to the Property and the operation of the Improvements on the Property, including, but not limited to, the Occupational Safety and Health Act ("OSHA"), the Toxic Substances Control Act ("TSCA"), the Resource Conservation and Recovery Act, the Clean Air Act ("CAA"), the Clean Water Act ("CWA"), the Comprehensive Environ​mental Response, Compensation and Liability Act of 1980 and the 1986 Superfund Amendments and Reauthorization Act ("CERCLA"), the National Environmental Policy Act ("NEPA"), the Refuse Act ("RA"), the Safe Drinking Water Act ("SDWA"), and any other federal, state or local law and regulations promulgated under each of those statutes and any amendments thereto, as well as applicable Department of Transportation regulations.  Seller has not received any notice of non-compliance with any laws or rules and regulations promulgated thereunder.

a. The Property has not been, and will not be, used to generate, manufacture, refine, transport, treat, store, handle, dispose, transfer, produce or process "Hazardous Substances" (as that term is defined under CERCLA), or any other dangerous or toxic substances, or solid waste, except in compliance with all applicable federal, state and local laws or regulations.  Seller has not caused or permitted and has no knowledge of the release of any Hazardous Substance on to or off of the Property.  All wastes and other materials or substances disposed of, treated or stored outside the Property, whether hazardous or non-hazardous, have been disposed of, treated and stored in compliance with all applicable laws, rules and regulations.  

b. Seller has not (i) received notice, written or oral, and does not have knowledge, after due inquiry and investigation, of any facts which could give rise to any notice that the Seller is a potentially responsible party for a federal or state environmental cleanup site or corrective action under RCRA, CERCLA or other applicable law, rule or regulation; (ii) received any request for information, written or oral, in connection with any federal or state environmental cleanup site; and (iii) been requested to or have undertaken any response or remedial actions or cleanup actions of any kind at the request of any federal, state or local government entity, or at the request of any private citizen or business entity.

c. There has not been, and will not be (i) any release or the threat of release of Hazardous Substances at, on, from or beneath the surface of the Property, (ii) any concentration of polychlorinated biphenyls ("PCBs") or any PCB-containing transformers or capacitors at the Property, (iii) any asbestos-containing-materials at the Property, whether or not such asbestos is friable, or (iv) any underground storage tanks on the Property (including those removed or filled).

d. Seller has all governmental licenses, permits, registrations and approvals (federal, state, local, county and foreign) necessary to own the Property and operate the Improvements, including but not limited to those required by OSHA, TSCA, RCRA, CAA, CWA, CERCLA, NEPA, RA and SDWA; and such licenses, permits, registrations and approvals are in full force and effect.  Exhibit F includes a list of all such permits, licenses, registrations and approvals and copies of all such permits, licenses, registrations and approvals have heretofore been furnished to Purchaser.  No violations have been recorded in respect to any of such licenses, permits, registrations and approvals and no proceeding is pending or threatened to revoke or limit any of them.  Seller expressly represents and warrants that Seller has maintained all environmental documents and records in the manner and for the time periods required by law.

e. Seller agrees to indemnify, defend and hold harmless Purchaser, its successors and assigns, from and against any and all damages, claims, losses, liabilities and expenses, including, without limitation, reasonable legal, accounting, consulting, engineering and other expenses, which may be imposed upon or incurred by Purchaser, its successors or assigns, or asserted against, its successors or assigns, by any other party or parties (including, without limitation, a governmental entity), arising out of or in connection with any environmental contamination or pollution existing as of and/or prior to the date of Closing, including the exposure of any person to any such environmental contamination or pollution regardless of whether such environmental contamination or pollution resulted from activities of Seller or Seller's predecessors in interest.  This indemnity shall survive the Closing and be in addition to Seller's obligation for breach of a representation or warranty set forth herein.

f. In the event that Purchaser requires approvals prior to the Closing from local, state or federal Environmental Protection Agency or from any other governmental regulatory unit relating to the Property, Seller agrees to reasonably accommodate and cooperate with Purchaser with respect to obtaining such approvals, and, if necessary, to join in, or file, any application therefor.  Seller shall pay for any and all costs and fees relating to the approvals requested from the local, state or federal Environmental Protection Agency or from any other governmental regulatory unit.

14. Insurance.
Seller shall keep in full force and effect the existing fire and extended or "all risk" insurance coverage on the Property, rental loss insurance and public liability insurance with respect to damage or injury to persons or property occurring on the Property in at least the amounts as are maintained by Seller as of the date hereof.

15. Maintenance of Representations and Warranties.
Seller shall not cause or permit any of its representations or warranties contained herein, or in any document ancillary hereto, to become untrue, inaccurate, incomplete, incorrect or to be breached.

�	Thomas C. Homburger is a partner in the Real Estate Group of Bell, Boyd & Lloyd LLC, a Chicago law firm, and past chairman of the firm’s Real Estate Group.  Melissa L. Levy is an associate in Bell, Boyd & Lloyd LLC’s Real Estate Group.





12
553812/C/1 


