REAL ESTATE PURCHASES AND SALES – QUICK TIPS ON SPECIaLIZED ISSUES INCLUDING NEW AND PROPOSED LEGISLATION


By WALTER D. CUPKOVIC, FAGELHABER LLC

I. State of Illinois Proposed Legislation

A. Real Estate Transfer Taxes: House Bill 0728 and Senate Bill 0445

1. Amends the Real Estate Transfer Tax Law in the Property Tax Code (35 ILCS 200/31-10 and 31-15) to change the amount of the transfer tax imposed based upon the amount set forth in the transfer declaration.

2. The transfer tax is amended from $.50/$500 to:

a) $.40/$500 “not in excess of $500,000”; 

b) $1.50/$500 “in excess of $500,000 but not in excess of $1,000,000”;

c) $3.50/$500 “in excess of $1,000,000 but not in excess of $3,000,000”;

d) $5.00/$500 “in excess of $3,000,000.”

B. Mechanics’ Lien Act: House Bill 0830

1. Amends the Mechanics’ Lien Act (770 ILCS 60/21) to provide in a breach of contract action a provision in a contract that conditions a payment to a contractor or subcontractor on payment by another party is not a defense. At present, this only applies in actions for payment of a claim under the Mechanics Lien Act.

2. Eliminates the “pay-if-paid” defense to subcontractor and supplier claims.  

C. Contractor Prompt Payment Act: House Bill 0743

1. Creates the Contractor Prompt Payment Act which shall provide that all construction contracts, unless expressly excluded, shall be deemed to include that if a: 

a) Contractor has performed under a construction contract and the billing has been approved by the owner or the owner’s agent, the owner shall pay the amount due to the contractor not more than 10 calendar days after the approval. 

b)  Subcontractor has performed under a contract with the contractor or a subcontractor, and the work has been accepted by the owner, the owner’s agent, or the contractor, the contractor shall pay the subcontractor and the subcontractor shall pay to its subcontractor, within 10 calendar days of the contractor’s receipt from the owner or the subcontractor’s receipt from the contractor of each periodic payment, final payment, or receipt of retainage monies, the full amount received for the work of the subcontractor based on the work completed or the services rendered under the construction contract. 

2. The Act stipulates interest at the rate of 10% per annum and suspension of performance for nonpayment of any amount required under the Act after providing 7 calendar days’ written notice to the party failing to make the required payment.

3. Provides that billing is deemed approved unless, within 25 days after receipt of an invoice, the owner provides a written statement of the amount withheld and the reason for withholding the amount.

4. Excludes projects that require the expenditure of public funds and single family residences.

D. Condominium Property Act: House Bill 1071 and Senate Bill 0196

1. Amends the Condominium Property Act (765 ILCS 605/18.7 New) to:

a) Require the licensing of managers of community associations; 

b) Create the Community Association Manager Regulatory Commission, whose members are appointed by the Governor, to administer the licensing;

c) Require the payment of licensing fees, licensing requirements, discipline and other matters. 

2. The amendment to the Act is to become effective July 1, 2009.


II. New Federal Legislation: “All Appropriate Inquiry” Standards Necessary to Establish Innocent Landowner Defenses Under the Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”)

A. In January of 2002, President Bush signed the Small Business Liability Relief and Brownfield’s Act which amended CERCLA.  This January 2002 Amendment required the Environmental Protection Agency to develop regulations establishing federal standards to conducting “all appropriate inquiries.”  

B. The 2002 Amendment revised liability provisions of CERCLA by clarifying the requirements necessary to establish an innocent landowner defense.  The amendments also provided additional liability protection for contiguous property owners.  

C. On November 1, 2006, the Standards and Practices for All Appropriate Inquiries, 70 Fed. Reg. 66,069 (November 1, 2005) became effective.  

D. The “all appropriate inquiry” standards now applicable include, among other things:

1. Instituting requirements for the environmental professional responsible for supervising the work;

2. Requiring interviews with past and present owners, operators and occupants of the property and requiring interviews of neighboring property owners for abandoned properties;   

3. Establishing the period of historical examination of the property to its first uses; and 

4. Requiring that local records as well as state and federal records be examined.  

E. In general, these “all appropriate inquiries” standards are more explicit than prior due diligence standards.

III. Alternative Ways of Dealing With Environmental Exposure on Real Estate Transactions: Protection of Seller in addition to Buyer

A. If a Seller sells real estate to a Buyer in “AS IS” condition and the Buyer agrees to release and indemnify the Seller from any environmental liability relating to the Real Estate, this is not sufficient to protect the Seller from any further environmental exposure. 

B. Notwithstanding the contractual agreement between Seller and Buyer, Seller still may have exposure for the environmental condition of the real estate to third parties including state and federal environmental agencies for violations of environmental laws and private third parties which may have been harmed or damaged by the environmental condition of the real estate.

C. There may be a satisfactory contractual solution that mitigates exposure to Seller and Buyer:

1. During the due diligence period a Phase One environmental assessment of the Property (“Phase One”) conducted by an environmental firm acceptable to Seller and Buyer is obtained.

2. If the Phase One discloses any condition which requires further review or investigation, and Buyer does not exercise its right to terminate the Agreement, a Phase Two environmental assessment of the Property (“Phase Two”) is obtained.

3. If the Phase Two identifies that environmental remediation of the Property is required by law in order to meet remediation standards for the unrestricted use of the Property for its intended purposes, the estimated cost of the remediation shall be determined.

4. If the estimated cost of the remediation is less than or equal to an aggregate baseline remediation amount, and Buyer does not exercise its right to terminate the Agreement, Seller shall perform the required remediation to comply with applicable regulatory standards for the intended use of the Property and undertake those legally required measures to obtain a “no further action” letter or covenant not to sue from the appropriate governmental agency. 

5. If the estimated cost of the remediation exceeds the aggregate baseline remediation amount, Seller shall have the right to terminate the Agreement, without liability.  

6. If the estimated cost of the remediation exceeds the aggregate baseline remediation amount, and neither Buyer nor Seller elects to terminate the Agreement, Seller shall perform the required remediation to comply with applicable regulatory standards for the continued intended use of the Property and undertake those legally required measures to obtain a “no further action” letter or covenant not to sue from the appropriate governmental agency.  

7. If Seller and Buyer are unable to agree upon an estimated cost to perform the remediation, Seller and Buyer shall jointly select an independent third party environmental assessment firm to determine the estimated cost to perform the remediation and the decision of that environmental assessment firm shall be final. 

8. Buyer agrees that, except for the foregoing obligations, Seller shall have no further liability or responsibility to Buyer, or otherwise, for the compliance with any environmental laws, rules or regulations pertaining thereto.   

9. If Seller’s remediation of the Property is completed after Closing, Buyer shall: (i) give Seller access to the Property to perform the remediation;  (ii) cooperate with Seller in the performance of the remediation and not interfere with the remediation process; and (iii) not contribute to or exacerbate the condition of the Property so as to increase the scope or cost of remediation being performed by Seller.

IV. New State of Illinois Legislation: EQUITY IN EMINENT DOMAIN ACT 

A. The law became effective January 1, 2007.

B. It amends the Illinois Eminent Domain Act, 735 ILCS 30/1-1-1 et seq. and many other sections of the Illinois Compiled Statutes.

C. The law was passed in response to the recent Supreme Court ruling in Kelo v. City of New London, 545 U.S. 469 (2005).

D. The law applies to state and local governments, and any other entity authorized to exercise the power of eminent domain, such as state-created redevelopment authorities and other special agencies or districts.

E. It provides that “if the exercise of eminent domain authority is to acquire property for private ownership or control, or both, then the condemning authority must prove by clear and convincing evidence that the acquisition of the property for private ownership or control is (i) primarily for the benefit, use, or enjoyment of the public and (ii) necessary for a public purpose.”

F. The elimination of “blight” is rebuttably presumed to be for a public purpose and primarily for the benefit, use, or enjoyment of the public.

G. The condemning authority must establish that an area is “blighted” by a preponderance of the evidence. This shifts burden from property owner to the government to prove the existence or non-existence of “blight.”

H. The new law does not apply to the acquisition of property according to existing Tax Increment Financing (a/k/a TIF) District Development Plans or to the O’Hare Expansion Project.

I. It does provide for just compensation of property owners, including the fair market value of the property to be acquired and any relocation costs.

J. The law is designed to reduce the use of “blight” as a catch-all justification for condemnation of private property for redevelopment.

V. COOK COUNTY Living Wage Ordinance:  Impact on Real Estate Development and Real Estate Tax Incentives

A. The History of the Living Wage Ordinance

1. The Cook County Living Wage Ordinance (the “Ordinance”) was enacted as amended on December 1, 2004.

2.  The Ordinance applies to all for-profit persons or business entities of an owner-occupied property seeking Cook County Class 6b real estate tax incentives. 

3. The purpose of the Ordinance is to ensure that those who seek the property tax benefits of the Class 6b incentives pay all of its employees a living wage.

4. The Class 6b is available for properties classified as industrial use properties that have either been abandoned and are being purchased for value, undergoing substantial rehabilitation, or are the subject of new construction.

5. The Ordinance also used to apply to applications or renewals of a Class 9 tax incentives for supportive living facilities certified by the State of Illinois Department of Public Aid; however, on September 20, 2005, the Ordinance was amended so that it is no longer applicable to Class 9 applications.  

B. Summary of Living Wage Ordinance Guidelines

1. Employers seeking the Class 6b incentives must pay their workers at least the Federal Poverty Guideline established annually by the United States Department of Health and Human Services for a family of four.

2. The “Living Wage” as defined by the Ordinance is a minimum wage of no less than the Federal Poverty Guideline for a family of four with health benefits, or 125% of the Federal Poverty Guideline for a family of four without health benefits.

3. In order to receive the Class 6b incentives, the for-profit person or business entity of owner-occupied property seeking the incentive must sign and submit an Affidavit stating that it is in compliance with the Cook County Living Wage Ordinance.

4. The Ordinance is not applicable to arm’s-length tenants of non-owner occupied property seeking the Class 6b incentive.

5. Limited liability companies seeking the Class 6b incentive who have at least a 1% common interest with its tenant (e.g., a member of an LLC has a 1% interest in both the LLC and the tenant; or multiple members of an LLC have a combined 1% interest in both the LLC and the tenant) are deemed owner-occupied by the Cook County Assessor.  Therefore, the tenant as well as the LLC must comply with the Living Wage Ordinance.

C. Guidelines for 2007

1. In 2007, the Federal Poverty Guideline for a family of four is an income of $20,650.  Therefore, in order to comply with the Living Wage Ordinance, a for-profit person or business entity must pay its employees:

a) $10.33/hour with health insurance; or 

b) $12.91/hour without health insurance.  This is the equivalent of 125% above the minimum wage with health insurance.

VI. Chicago Living Wage Ordinance A/K/A THE “Big Box” Ordinance

A. This ordinance was approved by the Chicago City Council on July 26, 2006.  It was subsequently vetoed by Mayor Richard M. Daley on September 11, 2006.

B. The ordinance applied to stores that occupy more than 90,000 square feet and which are owned by companies grossing more than $1 billion annually (know as “big box” stores in the retail vernacular).  These stores include such well-known names as Wal-Mart, Home Depot, and Target.  The ordinance required the “big box” retailers to pay a minimum wage to its employees of at least $9.25/hour in 2007, $10.00/hour by 2010, and annual increases indexed to inflation thereafter in order to operate in the City of Chicago.  It also required at least $3.00/hour worth of benefits in addition to these minimum wage requirements.

C. Smaller retail stores would remain subject to the current state and federal minimum wage requirements, currently $6.50/hour in Illinois.

D. A legal brief for the Illinois Retail Merchants Association argued that the ordinance would violate the equal protection guarantees of the U.S. Constitution.  

E. This is another example of the utilization of the concept of a “living wage” in the area of real estate and real estate development.  

VII.   City of Chicago Enterprise Zones: Impact on Real Estate Development and Real Estate Transfer Tax Obligations

A. Real estate being sold which is located in a City of Chicago Enterprise Zone is exempt from state, county and city transfer taxes.  City of Chicago Transfer Tax, a buyer’s obligation, is $7.50 per $1000 of purchase price.  State and county transfer tax, a seller’s obligation, is currently $1.50 per $1000 of purchase price.  If proposed legislation is implemented, state transfer taxes shall increase considerably. Savings can be substantial.   

B. Parties must identify on the transfer tax declarations that the real estate is located in an Enterprise Zone in order to obtain the exemption.  

C. Enterprise Zone information is not disclosed on a title insurance commitment or survey.  It is the responsibility of the parties to research that issue prior to closing as part of the “due diligence” process.    

D. There are also sales tax benefits that may be utilized in connection with the acquisition of materials for construction. It requires application to the applicable governmental body to obtain benefits.

E. There are no specific real estate tax benefits available if the property is in an Enterprise Zone.
   

VIII. City of Chicago Demolition Delay Ordinance: Impact on Real Estate Development

A. In the City of Chicago, buildings that have been designated as landmarks or as contributing properties within landmark districts by the Chicago Commission on Landmarks are protected from demolition. Non-designated buildings may also be protected.  

B. In January, 2003, the Chicago City Council enacted a demolition delay ordinance, Chicago Municipal Code Section 13-32-230(b).  As part of the Chicago Historic Resources Survey, all properties in Chicago were rated for historic significance according to a four color scale. Red-rated properties are of the greatest historic significance, followed by orange-rated properties, green-rated properties, and yellow-rated properties.  The Chicago Historic Resources Survey was conducted between 1984 and 1996.  

C.  Whenever a demolition permit application for an orange-rated or red-rated building is received, the Chicago Landmarks Commission must be notified and the application posted on the City’s website

D. Under the ordinance, once posted, demolition permit applications involving any building rated orange or red on the Chicago Historic Resources Survey automatically trigger a 90-day hold on issuance of the demolition permit. 

E. During the 90-day hold period, the Landmarks Commission evaluates the building to determine whether or not it warrants designation as a landmark. The evaluation may result in the protection from demolition of buildings that, prior to submission of demolition plans, were not protected. 

F. Alternatives to demolition or landmarking may also be explored during the hold period.

G. If at the end of the 90-day hold period the City has not taken steps toward landmark designation of the property, the hold may be lifted and the demolition permit granted.

H. The 90-day hold may be lifted early should the Landmarks Commission determine the property not to be worthy of protection before 90 days have passed.

I. Requiring the demolition permit request to be posted gives community groups and historic preservationists notice of potential demolitions of historic structures.

J. The 90-day hold period gives the Chicago Landmarks Commission opportunity to review threatened properties for protection.

K. Property developers, buyers, and owners should be aware of a property’s ranking on the Chicago Historic Resources Survey

L. The 90-day hold period could delay construction and development plans, and landmark designation could prevent development entirely.

M. If a buyer of property plans to demolish the existing building on the property, the color rating in the Historic Resources Survey, as well as any current landmark protections, should be researched prior to closing as part of the “due diligence” process.


IX. CONDOMINIUM DEVELOPER LIABILITY IN ILLINOIS: RECENT TRENDS IN THE LAW

A. Recent Illinois case law has shown that condominium developers can be held liable for construction defects if the developers breach an implied warranty of habitability, breach their fiduciary duty or act in a fraudulent manner.  

B. Illinois courts have held the implied warranty of habitability extends to condominiums.  Tassan v. United Development Corp., 88 Ill.App.3d 581 (1st Dist. 1980).  However, in Board of Directors of Bloomfield Club Recreation Association v. The Hoffman Group, Inc., the Illinois Supreme Court held that the implied warranty of habitability does not apply to free-standing recreational buildings.  186 Ill.2d 419 (1999).  Additionally, the purchaser of a new condominium can waive the right to pursue recovery under the theory of implied warranty of habitability if the waiver arises out of an agreement that contains a disclosed disclaimer.  Carl Sandburg Village Condominium Association No. 1 v. First Condominium Development Co., 197 Ill.App.3d 948 (1st Dist. 1990).  However, in Board of Managers of Chestnut Hills Condominium Association v. Pasquinelli, Inc., the court held that a limited warranty in a purchase contract between a condominium association and a developer did not waive the developer’s implied warranty of habitability because the provision was not fully disclosed.  354 Ill. App. 3d 749 (1st Dist. 2004).

C. Illinois courts have also held that developers can be liable under the theory of consumer fraud when it is proven that the developer had knowledge of the defects and, when threatened with litigation, the developer made repairs that were unsuccessful and continued to sell units to purchasers even though the developer knew the problem still existed.  Washington Courte Condominium Association-Four v. Washington Golf-Corp., 267 Ill.App.3d 790 (1st Dist. 1994).  

D. In 2004, the Appellate Court held that a unit owner of a condominium lacked standing to bring a fraudulent claim against a developer because the Condominium Property Act granted the association exclusive standing to sue on all matters affecting more than one unit and the unit owner’s claims were based on the developer’s actions against the association.  Poulet v. H.F.O., LLC, 353 Ill. App. 3d 82 (1st Dist. 2004).

E. Lastly, Illinois courts have also found that developers can be liable for construction defects if they breach a fiduciary duty.  In Maercker Point Vilas Condominium Association v. Szymski, 275 Ill.App.3d 481 (2d Dist. 1995), the court held that a developer had a fiduciary duty while controlling the association prior to turnover.  Furthermore, in Board of Managers of Weathersfield Condominium Association v. Schaumburg Limited Partnership, 307 Ill.App.3d 614 (1st Dist. 1999), the court held when developers control an association, the developers are prohibited from enhancing their own personal interests at the expense of the association.
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