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Free Money - Investigate Potential Tax Incentives



Is the property eligible for any favorable assessment classification, or outright tax abatement?

· In Cook County, industrial properties are much more likely to be entitled to any assessment classification relief.

· Industrial properties that are either new construction, or abandoned property, are eligible for a class 6B assessment at 16%. Until recently, “Abandoned” property was defined as that which has been vacant and unused for two consecutive years.  A new ordinance allows for property to be considered abandoned even if it is vacant less than two years if the municipality in which it is located approves a resolution.  Remember this when considering purchasing ANY industrial building in Cook County.

· Apartment buildings designated as affordable housing for low income can be eligible for Class 9 assessment at 16%.

· Commercial properties in blighted areas can be eligible for Class 7 assessment at 16%.

· Tax abatements are eligible under law for properties located in enterprise zones.  These abatements are negotiated with local taxing districts.

Contract Considerations  - Allocation of Real Estate Value



The ground work for the prospective purchaser’s property tax bill can be established by terms in the contract.

· Consider allocating the purchase price between personal and real property.  The transfer declaration provides for this, but consider placing a schedule in the contract.  The allocation is not conclusive and binding, but it can be persuasive.

· The transfer declaration can be used if the contract is silent.  Illinois has a separate requirement for allocations in excess of $1 million.

Contract Considerations  - Prorations
· Both buyers and sellers should think through the tax proration clause.

· If not new construction, look at the current assessment in relation to the sale price.  If you are the seller and the sale price is lower than the assessment, you may be able to appeal the assessment and you may want a re-proration agreement. In any event, do not agree to give 110% of the most recent tax bill if the assessment will be lowered.

· If you are the buyer, and if the assessment is lower than the sale price, consider prorating based on the latest available assessment, multiplied by the equalizer, and tax rate.  Also consider a re-proration agreement.

· Consider allocating appeal fees for first and subsequent years.

· Consider who will be entitled to any refunds and how to escrow for this.

OVERVIEW OF REAL ESTATE TAXES

· Property taxes generate over $15 billion for local governments in Illinois.  This is almost as much as the state income tax, sales tax, and lottery proceeds combined.

· Every three years, Fair Market Value ("FMV") of Cook County properties are computed (Chicago - 2006).

· In Cook County, assessed valuations ("AVs") are based on the class of property and then on a percentage of the property's FMV.  The classifications are: Residential - 16%, Vacant - 22%, Apartments W/6 or more units - 33%, Industrial -36%, Commercial - 38%.  All other counties, AV is 33.33% of  FMV.

· Your tax bill is a function of your: AV x Equalizer x Tax Rate.  For example, a store (commercial - 38%) in Chicago with a FMV of $100,000 has an AV of 38,000.  Thus, the tax bill is calculated as follows: 38,000(AV)  x 2.0897(equalizer) * 9.501%(tax rate) = $7,544.61.

· Fee Structure - professional representation


Expert witnesses - MAI Appraisals

THE COOK COUNTY APPEAL PROCESS

Assessor
· You will receive a card from the Assessor stating the proposed AV.  The deadline for filing a complaint is 20 working days from date of notice.
· Complaint should be filed with supporting documentation (See Checklist and Property Information on next page for types of relevant information).  No oral hearing, taxpayer is notified via mail of decision.

· If you have failed to file in the past for a property, you may request a Certificate of Error (C of E) for the past two assessment years.

Board of Review ("BOR")

· If the taxpayer misses the Assessor's deadline, or the Assessor denies relief, or the Assessor does not grant enough relief, a taxpayer may appeal the AV to the BOR.  The BOR publishes a list of its filing deadline one month in advance.

· Complaint should be filed on BOR form.  Taxpayer is entitled to an oral hearing, but may waive it.  Supporting documentation can be submitted in advance if waiving hearing, or at time of hearing.  Corporations must be represented by an attorney at hearing.  Taxpayer is notified via mail of decision. 

Property Tax Appeal Board ("PTAB")

· If the Board of Review decision is not favorable, a taxpayer may file a EITHER an appeal to the PTAB OR to the Circuit Court (see below). The tax bill does not have to be paid prior to filing.

· Complaint should be filed on PTAB form within 30 days of the notice from the Board of Review. 

· There is no formal discovery process.  Taxpayer bears burden of proving case by preponderance of the evidence. Taxpayer is entitled to an oral hearing, but may waive it.  Hearing is supposed to be less formal than a court proceeding. Corporations must be represented by an attorney at hearing.  Taxpayer is notified via mail of decision. 

· The entire process usually takes two to three years. If successful, the refund includes interest at CPI.

Circuit Court (Specific Objections)

· If the Board of Review decision is not favorable, as set forth above, a taxpayer may file a Specific Objection to the AV.  The tax bill must be paid in full.
· Complaint should be filed with Circuit Court within 75 days of payment of the tax bill. If successful, the refund includes interest at CPI.

· There is a formal pre-trial procedure for exchange of information (discovery).  Taxpayer bears burden of proving case by clear and convincing evidence.  

·  The entire process takes four to five years. If successful, the refund includes interest at CPI.
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55 East Monroe Street, 40th Floor

Chicago, Illinois  60603-5894

Patrick J. Cullerton  (312) 580-2223

CHECKLIST OF HELPFUL DOCUMENTS
(
Recent (within last five years) purchase documents.

(
All operative leases, also, details of lease concessions, abatements, buildouts, insurance, repairs, CAM, et al.

(
Detailed tenant rent roll which sets forth total number of units; size of units (in rooms, and if possible, square footage leased) and tenant's name.

(
Last three years’ Operating Statements and Federal Tax Returns.

(
Pictures of front and back of the property.  Pictures of five comparable properties along with a detailed and precise description of each, indicating their address and, if possible, Permanent Index Number.

(
Recent (within last three years) appraisal.

(
Concrete data and/or evidence concerning the assessments (real estate taxes), rentals, vacancies, operating expenses, and the sales prices of comparable properties.

(
Plat of Survey.

HELPFUL PROPERTY INFORMATION
I. Lot size (in sq. ft.)___________

II. Gross sq.ft. in building ________  Stories______  No. of Individual Units_________

III. Parking lot size (in sq. ft.)___________  No. of Paved Parking Spaces___________

IV. Date Purchased __________ Purchase Price $____________ Building's Age______

V. If you developed: Date land purchased_____________  Price $______________


Date building built:______________________  Cost:______________________

VI. Detracting factors regarding building and/or area:_________________________


_________________________________________________________________

VII. If building was rehabilitated or an addition was built within the last five years, describe: date, size, type, extent and cost_________________________________


__________________________________________________________________

VIII. Ceiling heights in a) Mfg./warehouse area_______; b) Office area_____________

IX. Owner Occupied__________.  If so, sq.ft. _________ and % of total area________

X. Vacancies: a) Number______; b) Amount of sq.ft.________; c) Vacancy % for last 3 years ___________

XI.
What relationship between lessor and lessee(s)?______________________________

SAMPLE

ARTICLE 8 - Prorations, Commissions, and Related Items, 

8.1
Prorations.  All income and expenses of the Property shall be apportioned as of 12:01 a.m., on the Closing Date, as if Purchaser were vested with title to the Property during the entire day upon which Closing occurs.  Such prorated items shall include, without limitation, the following:



8.1.1
Real Estate Taxes.  Seller shall pay any real estate taxes affecting the Real Property which are due and payable on or before the Closing Date.  Real estate taxes accruing prior to the Closing Date but due and payable after the Closing Date shall be prorated as of the Closing Date based upon: (i) the actual tax bills, if available, or (ii) 100% of the most recent ascertainable full year tax bills if the actual tax bills are not yet available and the results of any Protest Proceeding filed by Seller, if any, are not yet final as of the Closing Date, or (iii) 100% of the most recent assessed valuation, tax rate, and equalization factor for the Real Property if the actual tax bills are not yet available and the results of any Protest Proceeding filed by Seller, if any, are final as of the Closing Date (“Estimated Real Estate Tax Proration Amount”).  The amounts which have been paid by tenants of the Real Property to Seller as estimates for real estate taxes accruing prior to the Closing Date but due and payable after the Closing Date shall be referred to as the “Real Estate Tax Escrow Amount”.  The difference between the Estimated Real Estate Tax Proration Amount and the Real Estate Tax Escrow Amount shall be referred to as the “Real Estate Tax Differential Amount”.  Seller shall give Purchaser a credit at Closing an amount equal to the total obtained by subtracting from the Estimated Real Estate Tax Proration Amount: (i) the Real Estate Tax Differential Amount, (ii) any amounts attributable to tenants who pay real estate taxes directly to the taxing authority, and (iii) Seller’s reasonable costs (including, without limitation, attorneys’ fees) of obtaining reductions and/or awards in connection with any real estate tax reduction proceeding (a “Protest Proceeding”) commenced by Seller prior to the Closing Date with respect to any real estate taxes due and payable or accruing prior to the Closing Date. If Seller’s reasonable costs (including, without limitation, attorneys’ fees) in connection with the Protest Proceeding have not been determined as of the Closing Date, Purchaser agrees to assume Seller’s liability for the payment of such fees after the Closing Date and shall defend, indemnify and hold Seller harmless in connection with same.
SAMPLE

Real Estate Tax Re-Proration Agreement

This Real Estate Tax Re-Proration Agreement, is being made and entered into this _____  day of ________, 200_, by and among ____________ (“Seller”) and ___________________, (“Purchaser”).


RECITALS: 


A.
Pursuant to that certain Real Estate Sale Agreement dated ________, 200_,  as amended, Purchaser has agreed to purchase from Seller certain real estate located  in ____________, Illinois, said real estate being more 
particularly described on the attached Exhibit A (the “Property”). 


B.
Seller paid real estate taxes on the Property for the first installment 200_.

C.
The parties desire to calculate and pay 200__  and 200__ real estate taxes on 
the Property in accordance with the terms and conditions set forth below.

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants hereinafter contained, Purchaser and Seller agree as follows:

1.
At closing, Purchaser shall receive a credit for the 200___ second installment real estate taxes in the amount of $48,223.31. Upon receipt of the 200___ second installment real estate tax bill on the Property, Purchaser and Seller shall reprorate such taxes. In the event the actual amount of the 200___ second installment real estate taxes exceeds $48,223.31, Seller shall pay such amount within 30 days after Seller’s receipt of such 200___ final tax bill from Purchaser. In the event the actual amount of the 200___ second installment real estate taxes is less than $48,223.31, Purchaser shall refund Seller the overpaid amount within 30 days of Purchaser’s receipt of such 200___ final tax bill.

2.
At closing, Purchaser shall receive a credit for the 200___ real estate taxes in the amount of $66,657.40. Upon receipt of the 200___ second installment real estate tax bill on the Property, Purchaser and Seller shall re-prorate such taxes. In the event the actual amount of Seller’s portion of the 200___ real estate taxes exceeds $66,657.40, Seller shall pay such amount within 30 days after Seller’s receipt of such 200___ final tax bill from Purchaser. In the event the actual amount of Seller’s portion of the 200___ real estate taxes is less than $66,657.40, Purchaser shall refund Seller the overpaid amount within 30 days of Purchaser’s receipt of such 200___ final tax bill.

3.
Buyer hereby reserves the right to appeal the assessed valuation for the 200___ real estate taxes and attempt to obtain a reduction in connection therewith. In the event Buyer is awarded a reduction in taxes for 200___, Seller and Buyer shall each be entitled to their pro-rata amount of the benefit of such reduction. Seller shall pay its pro-rata share of all fees and expenses, including, without limitation, attorney’s fees, incurred in connection with such appeal and reduction.


4.
It is the understanding of the parties that it is the intent of the parties hereto that the real estate taxes for the Property shall be equitably apportioned.

5.
In the event either party should employ attorneys to enforce any of the 
provisions hereof, or seek damages against the other party, the party prevailing in 
any final judgment entered pursuant thereto shall be entitled to collect from the non-prevailing party all reasonable costs, charges and expenses, including reasonable attorneys fees, expended or incurred in connection therewith.
IN WITNESS WHEREOF, the Parties hereto have executed this Real Estate Tax Re-Proration Agreement as of the date and year first above written.

SELLER:

By: __________________________

Its: __________________________






PURCHASER:

By: _______________________________

Its: _______________________________

