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THE DANCE OF NEGOTIATION: WHAT YOU REALLY CARE ABOUT;
WHAT YOU TRADE; BALANCE OF POWER ISSUES

Protracted lease negotiations increase everyone’s cost and can negatively impact
deadline and delivery date whereas smooth, efficient negotiations foster good, positive and
profitable long term relationships (i.e., a national tenant leasing multiple sites from a national
developer). The key to an effective negotiating dance is that both parties recognize the
difference between what they really want and what they really need. Landlords wants complete
control over their property and tenants want complete flexibility. But what the landlord really
needs and what the tenant really needs are quite different. If they each focus on what they need
then meaningful compromises can be made and the time devoted to negotiating the lease can be
substantially shortened.

Preparation: Knowing the applicable substantive areas of the law is critical but
having knowledge of your client’s needs as well as those of the adversary is equally important.
If you don’t know your client well and even if you have communicated on the telephone many
time you should try to have a meeting prior to a major negotiating session so you can better
understand your client’s thinking process and read his/her body language. During this time you
will need to draw out the client’s real needs so that you and your client can arrive at definitive
positions on real and anticipated key issues. If you are together for a while, creative problem
solving can take place and you will not be going off the “deep end” in defense of a position your
client has little concern about. On the other hand, you can bring your experience to the table and
educate your client as to what is important (e.g. why set offs and early termination rights may
effect the ability to obtain financing on the project). Once the needs are identified, you and your
client will be able to analyze the various strategies and positions that might be employed. If
something occurs during the negotiations that you are not prepared for, it is not wise to bluff but
far better to simply ask for the opportunity to confer with your client privately and/or if you do
not know the answer to admit that fact and ask for a recess so that you or your client, as the case
may be, can call the office to obtain the answer.

Sample of this strategy in the context of: Delivery of Possession: Timing and
Deadlines.

What the landlord wants: Total control over timing for obtaining possession of
site; zoning/permits; hiring architects and contractors; constructing the building(s), common
areas, amenities. If dates are provided, they must be estimates; no drop dead dates; no penalties
for late delivery.

What the tenant wants: Certainty about delivery in order to complete its
construction/fitting work, fixturize the premises, hire staff, order long lead items, open the store
by the “grand opening” or some other fixed date not in “high season”. All dates are critical with
serious economic results so liquidated damages (or actual damages including consequential
damages) are a necessity.

What the landlord needs: A reasonable amount of time to deliver, subject to force
majeure exceptions extending the delivery date. No right to terminate for a failure to deliver on
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the anticipated delivery date if it is apparent that the job will get done within a reasonable
amount of time thereafter.

What the tenant needs: The right to require the landlord to expend additional
monies (e.g. for overtime) or for tenant to take over the job; reasonable advance notice of
delivery; the right to get in the space early so long as there is no interference with landlord’s
work; liquidated damages..

Reasonable compromise: Landlord gets additional time to deliver so long as
landlord gives the tenant adequate notice; if landlord still fails to deliver, tenant can take over the
job at landlord’s expenses, plus an administrative fee such as a percentage of the costs, and/or
landlord gets penalized by paying to tenant substantial rent abatement (estimated to cover actual
costs at a minimum). All dates are subject to force majeure.

Negotiating Strategies (helpful but not necessarily original).

1. Identify issues that are “deal breakers” and address them at the beginning. A
working definition of a “deal breaker” is an provision that you really want and one that you
really need. If you cannot resolve it at the beginning, chances are you will not get it at the end of
the session. You need to be sure your adversary is not posturing (and neither are you) because
you (or they) simply want to start out the negotiations as if you are in control. Therefore, you
need to be clear in presenting the critical nature of each deal breaker or you will be wasting
valuable time, energy and money, without moving the negotiations along. If you believe a
compromise is inevitable either because of the leverage you have (i.e., the landlord believes your
client is critical to the tenant mix) or because of the logic of your position, then continue on to
other issues putting “tough” deal breaker to the side until there is a logical place to bring it back
for further negotiating.

2. Know your client’s hot buttons. Sometime hot buttons are based on irrational
fears due to a client’s prior experience (e.g., if your client has ever been involved in a
condemnation or saw what it did to a competitor). In such a situation, you should let everyone
know that this problem is not going to be solved rationally and that the other person may need to
accept a risk that it typically would not do. Hopefully, this list of problems is short.

3. Focus on what you need and quit when you get it. If your list of issues is really
only a wish list it will take forever to negotiate. If you are arguing over “throw aways” ad
nausea, frustration will set it. Your client may wonder why you are trying to get everything
when he has already agreed to a finite list. This tactic usually does not make the attorney look
brilliant but rather grandiose and arrogant. This scenario is not a good beginning for a landlord
and tenant who will be locked together for the duration of the lease term.

4. Take charge of the drafting. The side that controls the drafting of the lease always
has the advantage because many sub-issues, as well as sometimes major issues, arise during the
course of drafting. Since these issues may not have been discussed in the negotiations, the
draftsperson has the license to approach it from his/her perspective, obviously leaning toward the
position of the client. In addition, the draftsperson can create nuances and inference in favor of
the client. It is worth it to take good notes during the negotiating session and to clarify what the
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parties agree after each item is resolved rather than waiting till the end. If you are a better
negotiator than a draftsperson, bring someone with you who has the skill or make sure your notes
are clear so they can draft it for you later. Do not take overreaching positions as you draft or you

may destroy any good will that was created during the negotiations.

Time consuming, highly negotiated, problem clauses: (in no particular

order). with sample clauses attached.

1.

2.

10.
11.
12.
13.

14.

DMWEST #6497916 v2

Assignment and Subleasing.

Permitted Use and Exclusive Provisions.

Early termination and Radius Provisions.

Exclusions from operating costs (CAMs); CAM Caps; Pro Rata Share.
Expansion Space Options.

Hazardous Materials.

Rentable area; “Gross Up” Clause.

Initial and Continuing Co-tenancy; Operating Covenant.

Exterior Patio Use.

Limitations on Guarantor Liability; Limitation of Landlord’s Liability.
Tenant’s Franchisor’s Rights to Substitution of Franchises.

Condition Precedent/Lease Termination.

Waiver of Subrogation; Indemnification by Tenant.

Sublessor/Sublessee Major Issues.
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EXHIBIT 1

ASSIGNMENT AND SUBLETTING

Pro Tenant

Tenant shall have the right to assign this Lease or sublet all or any portion of the Premises
without the consent of Landlord for any lawful retail use that does not violate any of the restrictions
contained in Exhibit G. Without limiting the foregoing, Tenant may without the consent of Landlord
assign or transfer its rights hereunder to Tenant’s parent, subsidiary or affiliated entity, or for collateral
purposes, or in connection with any merger, consolidation or sale or transfer of substantially all of
Tenant’s stores in the metropolitan area where the Premises are located, and may grant licenses or
subleases to concessionaires which provide services or sell merchandise within or from the Premises as
part of the normal business of Tenant. No such assignment or subletting by Tenant shall relieve Tenant of
liability hereunder for the full payment of Rent, Common Area Costs, Taxes and Insurance according to
the terms of this Lease [unless Landlord and the transferee materially modify Tenant’s obligation(s)
hereunder and/or the transferee (or its guarantor) has a net worth in excess of
Million Dollars ($ ). Upon request, Landlord will enter into an agreement directly with
any assignee or subtenant of the entire Premises which has agreed to pay and perform all obligations of
Tenant under this Lease providing as between Landlord and such assignee or subtenant substantially the
same assurances as are set forth in the form of SNDA attached hereto as Exhibit

Neutral

Only with Landlord's prior written consent, which shall not be unreasonably withheld, conditioned or
delayed and shall be deemed granted unless, within (_) days after receipt of Tenant's
request therefor Landlord gives notice of disapproval specifying the reason or all reasons therefor and any
corrective action which can be taken, Tenant shall have the right to assign this Lease or sublet all or any
portion of the Premises for any lawful retail use that does not violate any of the restrictions contained in
Exhibit G. If Landlord wrongfully withholds its consent, Tenant may elect, in addition to and without
limitation of any other right or remedy, to proceed with such assignment or sublease. Except as
hereinafter expressly provided, no such assignment or subletting shall relieve Tenant of liability
hereunder for the full payment of the Rent, Common Area Costs, Taxes and Insurance Costs according to
the terms hereof.

At the same time as Tenant requests such consent, Tenant shall provide to Landlord a statement of the
material terms of the proposed transaction, including the identity of the assignee or subtenant
("Transferee"), a description of the Transferee's operating history and experience, such financial
information as Tenant has obtained concerning the Transferee, a statement of all rent or other
consideration payable to Tenant initially and over time in connection with such transaction, a description
of all Alterations which Tenant will be required to make in connection with such transaction and an
estimated schedule and budget therefor, a statement of the Transferee's initial use, if such transaction is a
sublease, a statement of the term thereof and description of the portion of the Premises subject thereto,
and a copy of any agreement, letter of intent, term sheet or similar document which Tenant and the
Transferee have mutually approved or executed

Landlord shall have the right to refuse consent to any assignment of this Lease or sublease of any portion
of the Premises (a "Transfer") if Landlord's consent to such Transfer is required and: (i) at the time of
either Tenant's notice of the proposed Transfer there shall exist any uncured default of Tenant after notice
and the applicable cure period has expired; (ii) the proposed assignee or sublessee ("Transferee") is
already an occupant of the Shopping Center or is incompatible with the character of the Shopping Center
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or would subject the Premises to a use which (1) involves substantially increased insurance costs or wear
upon the Shopping Center (unless Tenant or such Transferee agrees to pay all such increased costs), (2)
violates any exclusive right to which Tenant is subject under Exhibit  or (3) requires any addition to or
modification of the Premises or Tenant's Building for which Landlord is entitled to and could reasonably
withhold its consent under Article 16 or any alteration of any other portion of the Shopping Center in
order to comply with building code or other governmental requirements; (iii) the proposed Transferee's
financial condition is or may become insufficient to support all of the financial and other obligations of
the Lease, unless Tenant remains fully liable for all such obligations; (iv) the nature of the proposed
Transferee's use of the Premises would involve a materially increased risk of the release or mishandling
of Hazardous Material; (v) the business reputation or character of the proposed Transferee is not
reasonably acceptable to Landlord; or (vi) Landlord has not received assurances acceptable to Landlord in
its sole discretion that all past due amounts owing from Tenant to Landlord (if any) will be paid and all
other defaults on the part of Tenant (if any) will be cured prior to the effectiveness of the proposed
Transfer.

Right to Recapture. Prior to offering to assign this Lease or to sublet the Premises and prior to
accepting any offer to do so from a Transferee (unless Tenant has previously complied with the
requirements of this Article and the Marketing Period [as defined below] has not expired), Tenant shall
notify Landlord of its intention to do so and Landlord shall have a period of thirty (30) days after receipt
of such notice in which to elect (i) in the case of any proposed assignment, to terminate this Lease
entirely, or (ii) in the case of a proposed sublease, to terminate this Lease as to the portion of the Premises
subject thereto. If Landlord elects to terminate this Lease, Landlord shall give Tenant notice of
termination within such thirty (30) day period, and the Lease shall terminate one hundred twenty (120)
days after the date of such notice, except that Tenant may elect by giving Landlord notice within thirty
(30) days after receiving Landlord's termination notice either (i) to rescind its election to assign or
sublease, in which event this Lease shall remain in effect, or (ii) to terminate the Lease on any earlier
date. If Landlord does not notify Tenant that it has elected to exercise its termination rights prior to the
end of such thirty (30) day period, Landlord shall be deemed to have elected not to terminate, and Tenant
shall have the right for a period of one (1) year thereafter ("Tenant's Marketing Period") in which to
assign or sublease such portion of the Premises free of Landlord's termination rights pursuant to this
paragraph but subject to Landlord's right of reasonable approval, if applicable, as hereinabove provided.
If Tenant does not consummate an assignment or sublease within the Marketing Period, Landlord's
termination rights will again apply.

Splitting Profits. Tenant shall pay to Landlord, after Tenant has recovered all of its Unamortized
Investment in the Premises, on a monthly basis when and as received one half (1/2) of any amounts
received by Tenant on account of any such assignment or sublease in excess of the sum of all Rent and
other charges payable by Tenant hereunder from and after the date of such transaction. For purposes
hereof, Tenant's Unamortized Investment in the Premises shall mean (i) the balance remaining on
Tenant's books (determined in accordance with generally accepted accounting principles) of all fixtures
and improvements constructed or installed in the Premises by or at the expense of Tenant in connection
with the initial occupancy thereof or thereafter in connection with any Alteration or renovation thereof,
(ii) all Rent and other charges paid by Tenant during any period during which Tenant is not operating at
the Premises and (iii) all costs paid or incurred by Tenant in connection with such assignment or sublease,
including without limitation brokerage commissions, attorneys' fees, title insurance premiums,
architectural and engineering fees and hard and soft costs of constructing any renovations or
improvements required by the assignee or sublessee in connection with any such transaction.
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EXHIBIT 2

PERMITTED USE AND EXCLUSIVE PROVISIONS

Permitted Use:

Tenant may use the Premises during the Term of this Lease for any lawful [retail or office]
purpose; provided, however, that at all times, Tenant must comply with any recorded restrictions and all
applicable Laws.

Tenant may use the Premises during the Term of this Lease for any lawful [retail or office]
purpose; provided, however, that at all times, Tenant must comply with any recorded restrictions and all
applicable Laws and any restriction contained in existing lease which are set forth on Exhibit ,
which are applicable to Tenant during the period that such exclusive are in effect.

Tenant may use the Premises during the Term of this Lease for any lawful [retail or office]
purpose; provided, however, that at all times, Tenant must comply with any recorded restrictions and all
applicable Laws and any restriction contained in existing lease which are set forth on Exhibit ,
which are applicable to Tenant during the period that such exclusive are in effect, and any exclusives
granted by Landlord after the date of this Lease provided: 1. such exclusives have been granted to
occupants of occupying in excess of 20,000 square feet; 2. the exclusive may not compete with Tenant’s
exclusive; 3. Tenant may display the protected use/merchandise in up to 20% of Tenant’s floor area; 4.
the grantee must be open and operating for its exclusive to be applicable; and 5. Tenant has received
written notice of the exclusive

The Premises shall initially be used for thereafter, the Premises may be used
for any lawful retail purpose, except for: (a) uses prohibited by the CC&Rs; (b) uses prohibited by Exhibit
____[restrictions and exclusives granted to other tenants]; (c¢) any use which would require Landlord to
maintain a greater parking ratio for the Shopping Center, (d) any use that would increase the cost of
insurance premiums; or (e) any use which would require Landlord to make structural alterations to the
Premises. The Premises may be used at all times for office and storage uses incidental to any permitted
use.

During the Term of this Lease, Tenant shall use the Premises solely for , and for no
other purpose without the express prior written consent of Landlord, which may be withheld in Landlord's
sole and absolute discretion. Any violation of this provision shall be a material breach of this Lease.

Exclusives

Exclusives for in-line stores in enclosed malls exist but a relatively uncommon. Traditionally, exclusives
are abundant in power and strip center and with anchors, majors and big boxes. Avoidance of an
exclusive for a general class of merchandise or service is critical (e.g. a drug store); whereas a true
exclusive should focus on specific merchandise or product lines (e.g. sale of proprietary drugs, health and
beauty aids, sundries...). A well drafted exclusive will give the tenant substantially of the protection it
needs while allowing the landlord the flexibility to lease to other acceptable retailers whose normal
merchandise lines may include some of the goods of the protected party. The incidental overlap by others
must be permitted and department stores and exiting tenants (especially any pre-existing tenant who use
clause permits it to conduct “any lawful use”) must be exempted. General terms such as primary vs.
incidental use/sale can create havoc so using a measurable amount such as 20% of floor area makes it
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easy to implement. Use of a percentage of sales should not be used because a violation won’t be know till
the end of the year and then only if the records kept are appropriate.

Since exclusives are totally dependent on the use/service/merchandise and the existing situation, no
samples are provided.
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EXHIBIT 3

EARLY TERMINATION

Termination — Annual Gross Sales:

Provided that Tenant is not in default under any of the terms, conditions, covenants and agreement
contained herein, and Tenant has been continuously open and operating in the Premises from and after the
Rent Commencement Date, Tenant shall have the right, exercisable by written notice to Landlord during

the first (__ ) days after the expiration of the lease year, to terminate this Lease if
Tenant’s Gross Sales in (any of) the (first) (__) lease year(s) do not exceed

(S ) (“Minimum Sales Requirement”). In the event Tenant shall achieve Gross Sales in (any of)
the (first) (__) lease year(s) in excess of (3 ), the foregoing right

to terminate this Lease shall be deemed null and void and of no further force and effect. The Minimum
Sales Requirement shall be equitably reduced in the event the Premises is closed for any reason during the
aforementioned lease year(s) including, but not limited to, damage and destruction, eminent domain,
repairs or alterations. Termination of this Lease shall be effective (__) days after Landlord’s
receipt of Tenant’s written notice (the “Termination Date”); provided, however, that Tenant shall pay to
Landlord all sums due and owing by Tenant to Landlord up to and including the Termination Date within
fifteen (15) days after said sums are demanded by Landlord. Any sums which have not been exactly
determined by Landlord as of the Termination Date shall be paid by Tenant to Landlord within fifteen
(15) days after receipt by Tenant of a statement for said sums. The obligation of Tenant to pay any such
sums shall survive the termination of this Lease. If Tenant has the right to terminate this Lease pursuant
to the terms of this Section  and Tenant does not terminate this Lease within the () day
period set forth herein, Tenant shall be deemed to have waived its right to terminate this Lease pursuant to
this Section . Notwithstanding anything in this Lease to the contrary, in the event the Premises is
closed for any reason, other than force majeure, damage and destruction, eminent domain or permissible
repairs or renovation to the Premises, at any time during the (first) (__) lease year(s) of the
Initial Term of the Lease, Tenant shall be deemed to have waived its right to terminate this Lease
pursuant to this Article XXIII, Section .

Radius Clause: Tenant acknowledges that it is a material inducement for Landlord to grant the foregoing
termination right that Tenant use commercially reasonable efforts to maximize Gross Sales from the
Premises. In consideration of Tenant’s right to terminate this Lease pursuant to this Section, Tenant
agrees that, neither Tenant, nor its parent corporation, subsidiaries and affiliated corporations (nor any
officer, director or shareholder owning capital stock of Tenant if Tenant be a corporation) nor any person,
firm, corporation or other entity who or which is controlled by Tenant will directly or indirectly operate,
manage, or have any financial interest in any business like or similar to the business authorized to be
conducted by Tenant in or from the Premises (a “Competing Store””) within a radius of )
miles of the perimeter of the Shopping Center (the “Restricted Area”). In the event that Tenant shall
violate this covenant, Tenant agrees that Landlord shall, in addition to any other available remedies, be
entitled to add the Gross Sales (as defined in this Lease) generated from any Competing Store, to the
Gross Sales from the Premises for the determination of Percentage Rent due under this Lease and for the
purpose of determining whether Tenant has achieved the Minimum Sales Requirement and the right to
terminate this Lease pursuant to this Section. Concurrently with the furnishing of the annual statement of
Tenant’s Gross Sales from the Premises required pursuant to Article IV, Section B of this Lease. Tenant
agrees to furnish to Landlord an annual certified statement of Gross Sales generated from any Competing
Store in accordance with Article IV, Section B of this Lease.

Termination Based on Gross Sales. Tenant shall have a one-time right to terminate this lease, subject to
and in accordance with the following terms: During the twelve month period from months twenty-five
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(25) through thirty-six (36) of the lease term if Tenant’s gross sales do not exceed Seven Hundred
Thousand Dollars ($700,000.00) Tenant shall have a one time right to elect to terminate this lease by
providing Landlord with written notice of its election to terminate. Such notice must be delivered to
Landlord no later than the last day of the thirty-seventh (37th) month after commencement of the term of
this lease, together with evidence of Tenant’s gross sales for the applicable twelve (12) month period, and
a cashier’s check payable to Landlord an amount equal to the unamortized portion of Landlord’s costs for
all the leasehold improvements (excluding Landlord’s cost of abatement) provided by Landlord,
amortized over a ten (10) year period at the then prime rate charged by Chase Manhattan Bank (or if
Chase is not in existence, a comparable bank) plus two (2%) percent. The termination shall be effective
one hundred twenty (120) days after receipt by Landlord of such notice, money and gross sales
information. If Tenant fails to give such notice as aforesaid, Tenant shall have no further right to
terminate this lease.

Radius Clause. Tenant hereby acknowledges that the location of Tenant’s other business locations and
the affect of such other business locations on the probability that Tenant will pay Percentage Rental
hereunder were material inducements for Landlord to enter into this Lease at the Minimum Annual Rental
reserved. Therefore, neither Tenant, nor any person, partnership, corporation or other entity in which
Tenant has a financial interest or who or which has a financial interest in Tenant, shall, during the Term,
directly or indirectly, either individually, as a partner, stockholder or otherwise, own, operate or otherwise
become financially interested in any business similar to or competing with the business operating in the
Premises within the Shopping Center or within the Retail Restriction Limit measured from the outside
boundary of the Shopping Center as constituted on the date of this Lease. This Section __ shall not
apply to any business in which Tenant has a financial interest on the date of this Lease and is on the date
of this Lease operating within the Shopping Center or within the Retail Restriction Limit. Violation of
this Section shall entitle Landlord to increase the Minimum Annual Rental then payable by an amount
equal to the Percentage Rental payable by Tenant during the preceding Lease Year and, if exercised, the
increase shall be effective on the first (1st) day of the first (Ist) full calendar month following such
violation. If Landlord elects to increase the Minimum Annual Rental pursuant to this Section _ , it shall
promptly notify Tenant of such increase which notice shall be accompanied by a lease amendment setting
forth the increased Minimum Annual Rental. Landlord’s notice shall also be accompanied by detailed
calculations illustrating Landlord’s computation of the increased Minimum Annual Rental

Termination _ Provision _(Death). In the event of the death or incompetence of
, guarantor of this lease [or key owner}, to the extent that he is unable to handle
his personal affairs, the personal representative of his estate has the option of terminating this lease
agreement if such personal representative (a) tenders a cashier’s check to Landlord for $ less
$ for every expired full year of the original term hereof, (b) executes lease termination papers
acceptable to landlord, (c) vacates the premises and delivers the Premises back to Landlord in a condition
reasonably acceptable to Landlord. Subparagraphs (a) (b) and (c¢) must happen within thirty days of the
death or incompetency of
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EXHIBIT 4

EXCLUSIONS FROM OPERATING EXPENSES

Notwithstanding anything to the contrary in this Lease, “Operating Expenses” shall not include:

A.

B.

Leasing commissions and related expenses;

Accounting and legal fees and related costs and expenses associated with actions by or
against specific tenants (other than tenant);

Governmental disputes regarding laws, regulations or taxes except such disputes that
directly affect all tenants equally;

Advertising and promotional costs and expenses for the Building or the Premises;

Depreciation, amortization and other expense reserves for the Building and for capital
equipment in or on the Building;

The cost of capital improvements or structural changes made to any part of the Property
or the Building for the purpose of compliance with present or future laws or regulations
or for any other purpose;

Interest charges and fees incurred on mortgage payments on the Building, and all rent and
other costs and expenses payable under any ground leases;

All costs and expenses incurred by Landlord for (i) any services or utilities reimbursed by
any tenant or of a type not provided to Tenant, and (ii) any services or operations not
performed equitably or on a regular basis for all tenants;

All costs and expenses related to the operation of any parking and any retail or other
commercial concession on the Property or in the Building;

All costs and expenses related to Landlord’s operation as a business enterprise (e.g.,
without limitation, legal and accounting fees for preparation of Landlord’s tax returns,
payment of Landlord’s business-related taxes, wages, salaries and other and related
benefits paid to administrative personnel employed by Landlord’s business);

All costs and expenses for any renovation, improvement, repair, alteration, addition,
replacement, or change that is (i) for any portion of the Building not a Common Area nor
made available for Tenant’s use in common with other Building tenants, or (ii)
reimbursed by insurance, by a Building tenant, or by any other third party, or (iii) not the
result of normal wear and tear or part of normal property and building maintenance;

Any increase in insurance premiums or costs attributable to activities of any other
Building tenant or its agents, employees, invitees, licensees or contractors;

All costs and expenses associated with any work necessary to repair original construction
defects in the Building or to the Building’s equipment and operating systems;

All costs and expenses (including penalties) resulting from (i) Landlord’s negligence or
failure to perform its obligations hereunder, (ii) Landlord’s failure to pay taxes when due
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or to perform its obligations under any agreement with a third party, or (iii) the violation
of law by Landlord, any other tenant in the Building, or any of their respective agents,
employees or contractors;

All costs and expenses incurred to investigate the presence of, remove or remediate
“Hazardous Materials” (as defined in Section _ );

Profit to or markup by Landlord for services contracted to others;

Management fees in any year exceeding five percent (5%) of all rental payments received
from Building tenants for that year; and

Any increased tax or assessment attributable to the sale or other transfer of the Building
or of Landlord’s interest in the Building.

Exclusions from CAMs

Notwithstanding anything to the contrary contained in this lease, the Tenant’s pro rata share of common
area costs and expenses (as hereinafter provided) shall not include the following items:

(1) the initial cost of the land or the construction of the original buildings and other
improvements of the Shopping Center or the depreciation of same;

2) the initial cost of the installation of parking areas of the Shopping Center or the
depreciation of the same;

3) interest on and amortization of loans secured by mortgages or deeds of trust covering the
Shopping Center and any recording or mortgage tax or expenses in connection therewith;

4) franchise taxes and income taxes of Landlord and real estate taxes and assessments on the
Shopping Center (however, Tenant shall pay its share of Taxes pursuant to the provisions
of Section hereof);

5) leasehold improvements (including painting) made in Tenant premises for Tenants or
other occupants of the Shopping Center or made in Tenant premises in order to prepare
for occupancy by a new Tenant or other occupant;

(6) the cost of any special services rendered to one Tenant or occupant of the Shopping
Center which is not rendered generally to other Tenants or occupants;

(7 the costs directly attributable to seeking and obtaining new Tenants as well as retaining
existing Tenants, such as advertising, brokerage commissions, architectural, engineering
and attorneys’ fees, renovations and improvements;

) the cost of any items for which the Landlord is actually reimbursed by condemnation
proceeds, insurance carried or by warranty;

9) rent under ground leases or leases in sale/leaseback transactions (except for rent for
leases of any employee or holiday parking areas);

(10)  the cost of any utility or other costs directly payable by Tenants or other occupants of the
Shopping Center to third parties;

DMWEST #6497916 v2 11

Law Seminars International | Commercial Real Estate Leases | 4/24/07 in Phoenix, AZ



Speaker 14: M. Virginia Perry of Ballard Spahr Andrews & Ingersoll, LLP Page 12
Speaker 15: Helen D. Shapiro of Brier, Irish, Hubbard & Erhart, PLC

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

21

(22)

legal, accounting, architectural, engineering and other similar professional fees and
expenses incurred in preparing, negotiating and executing leases, lease amendments,
lease terminations, lease extensions and legal proceedings against Tenants;

interest or penalties for late payments by the Landlord, provided the Tenant has paid its
share of the subject matter of the payment when due hereunder, if applicable;

salaries and benefits of executive officers of the Landlord;

auditing fees, other than those incurred in connection with the preparation of the common
area maintenance costs and expenses statement or in connection with the preparation of
statements required pursuant to additional rent or lease escalation provisions;

any governmental charges, impositions, penalties or any other costs incurred by the
Landlord to clean up, remove or abate any Hazardous Materials that were either (a)
deposited or installed in the demised premises prior to the date of delivery of the demised
premises to the Tenant by any party other than the Tenant or its contractors or their
respective agents, employees or invitees or (b) deposited or installed in the demised
premises by the Landlord or its contractors or their respective agents, employees or
invitees after the date of delivery of the demised premises to the Tenant or (c) deposited
or installed in the Shopping Center (exclusive of the demised premises), but only to the
extent such materials were either present therein as of the date of this lease or become
present therein thereafter as a result of the negligence or willful misconduct of Landlord,
its agents, employees or contractors or (d) deposited or installed in the demised premises
to the extent that the Landlord is actually compensated by a third party for such cleanup,
removal or abatement;

costs that are reimbursed to the Landlord by Tenants as a result of provisions contained in
their specific lease, such as excessive use of utilities and not as part of a sharing of costs
as per this Section ;

overhead and profit paid to subsidiaries or affiliates of Landlord for management services
or materials to the extent that the costs of those items would not have been paid had the
services and materials been provided by unaffiliated parties based upon reasonable and
customary charges given the geographical area of the Shopping Center;

the costs, fines or penalties incurred due to violations by Landlord of any governmental
rule or authority;

the acquisition costs for sculpture, paintings or other objects of fine art in excess of
$20,000 per item;

the costs of correcting any code violations or defects in the Shopping Center which
occurred prior to the commencement of the term of this lease;

legal expenses incurred by Landlord in connection with the transfer or disposition of any
land or building comprising the Shopping Center; and

Landlord’s general overhead expenses not related to the enclosed Mall Building or the
common areas.
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(23)  With respect to the cost of employees who are not located entirely on-site and who
provide services for the Shopping Center and for other Shopping Centers managed by
affiliates of the Landlord, there shall be a reasonable allocation of such employees’ costs
by and among all of the centers for which such employees perform services.

Pro rata share. A critical detail of the CAM clause on which it is important for attorneys
representing Tenants to focus is the definition of pro rata share. The numerator is always the
square footage of the premises, although definitional issues may arise if some of the space is
devoted to mechanical or non-selling space or is “unuseable” such as basement space that
contains more area than is reasonably required for Tenant’s use or mezzanine space used
exclusively for office or storage. Often, the parties will limit the to reflect one or more of the
following:

1. Exclusion of outparcels, department stores and/or anchor stores of a predetermined size
(for example, all occupants of at least 50,000 contiguous square feet in the Shopping
Center, with the CAM costs being reduced by contributions, if any, by such occupants).
The definition of terms such as “department store”, “major store”, “anchor store”,

PN

“specialty store”, “outparcel” and the like also present key areas for discussion.

2. Use of the concept of leased area of the Shopping Center with a predetermined minimum
floor, i.e. not less than 80% of the gross leasable area of the Shopping Center will be
deemed leased if the actual leased floor area is less than the agreed minimum floor area.
Traditionally, a denominator of leased floor area with a 80% or more minimum floor was
quite common. The rationale is that the anchor Tenants do not pay a full pro rata share
and often do not pay toward CAM at all, therefore the denominator should not include
that square footage and the small store Tenants were therefore subsidizing that space.
With respect to community Shopping Centers, strip centers and the like, typically the
denominator is leasable floor area with exclusions for non-selling area, floor area
occupied by a major store (again, some predetermined sized such as 50,000 or less
depending on the center), ouparcel tenants, and other tenants that perform their own
maintenance. In addition, the CAM denominator may be adjusted to deduct the floor area
of a particular tenant for purposes of one portion of the CAM charge such as insurance if
that cost is unique to a particular tenant or occupant and that party pays its own cost on
that particular item for its area or premises. When representing a Tenant you should look
closely at the exclusions from the denominator to make sure they are appropriate.

3. Also, you should focus on whether the denominator consists of leaseable floor area or
leased floor area because the difference could be significant.

Management and Administrative Fees. One component of CAM costs includes management
and administrative fees. The lease will provide that as an administrative fee the tenant must pay
in the range of 5% to 18% of the total costs of operating and maintaining the center. Some leases
allow Landlord to charge a management fee in addition to the administrative fee. From the
tenant’s perspective, the administrative fee and the management fee essentially pay for the same
thing and are therefore simply a profit center for the landlord. From the landlord’s perspective, if
the landlord has, for instance, hired a third-party management company to manage the center, that
company will likely charge the Landlord a management fee and this fee might be in addition to
the administrative fee.

CAM Caps. Because of a tenant’s desire to have some predictability in and limit its occupancy
costs, the use of CAM caps has become much more common throughout the Shopping Center
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industry. A CAM cap operates to limit the amount by which the tenant’s share of CAM costs can
increase above the initial CAM charge. There are several different types of CAM caps:

1.

First year CAM cap. An amount per square foot is quoted. This provides protection with
respect to the CAM charge for the initial year of the lease.

On-Going CAM Cap. Although it may not provide any protection with respect to the
first lease year, typically an ongoing cap might provide that CAM will not increase by
more than the lesser of (i) the actual increase in Tenant’s pro rata share of the CAM costs
or (ii) a set percentage over the immediately preceding year. The amount of the CAM
cap increase might be tied to CPI or some other index.

Cumulative vs. Non-cumulative. Caps can be either cumulative or non-cumulative. The
cumulative cap will allow the Landlord to carry forward unused portions of the cap. For
instance, if a CAM cap is 5%, but in the second year of the lease, CAM costs increase
only 3%, the Landlord would be able to carry forward the unused 2%, so the cap the
following year is 7%. A non-cumulative cap is calculated based on a set percentage
above the prior year’s CAM charge so that no single year’s CAM charge can exceed the
predetermined rate (e.g., the CAM charge cannot increase by more than 5% above the
prior year’s CAM charge).

Uncontrollables. CAM caps may exclude certain types of costs from the cap. These
exclusions are typically referred to as uncontrollables, the concept being that the cost is
outside of the Landlord’s ability to control. Uncontrollable costs usually include utilities,
insurance, snow and ice removal, and security.
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EXHIBIT 5

EXPANSION SPACE

RIGHT OF FIRST REFUSAL -- BONA FIDE
THIRD PARTY OFFER -- IDENTICAL TERMS

Landlord agrees that prior to leasing that portion of the Building described in Exhibit " " (the
"Additional Space") to a third party, Landlord shall submit to Tenant a copy of the proposed Lease which
has been executed by the third party and which Landlord is prepared to enter into with the third party (the
"Offered Lease"). On or before the tenth (10™) day after the date of such submission, Tenant shall have
the right (the "First Refusal Right") to send Landlord a notice stating that Tenant elects to rent the
Additional Space upon the identical terms and conditions set forth in the Offered Lease (the "Offered
Lease Terms"). Such notice must be postmarked within the ten (10) day period and sent by registered or

certified mail, return receipt requested.

If Tenant duly and timely exercises the First Refusal Right, Landlord and Tenant shall promptly enter into
a lease for the Additional Space (the "New Lease") on the Offered Lease Terms. If for any reason Tenant
fails to duly and timely exercise the First Refusal Right, or if Tenant properly exercises such right but
thereafter for any reason (other than the fault of Landlord) does not timely enter into the New Lease,
Landlord shall be free to lease the Additional Space to another tenant on the Offered Lease Terms and
First Refusal Right and Landlord's obligations under this paragraph shall be null and void and without
further force and effect. Should Landlord not lease Additional Space to another tenant on the Offered
Lease Terms, Tenant's First Refusal Right shall continue in accordance with the foregoing procedure and
for so long as Tenant is in lawful possession hereunder whether by extension or holdover and is in full
compliance with the terms hereof.

FIRST RIGHT OF NEGOTIATION

Tenant hereby acknowledges that, as of the date hereof, Tenant has elected not to include as part of the
Premises that certain space located on the and ( and )
floors of the Building (the "First Negotiation Space") and the Landlord shall have the unconditional right
to initially lease the First Negotiation Space at any time or on any terms, whether as a whole or in parts,
without any interference from Tenant. If First Negotiation Space becomes available during that portion of
the Term of this Lease following the initial leasing of such First Negotiation Space, and provided Tenant
is not then in default under this Lease, Landlord shall notify Tenant of the availability of such space and
the terms and conditions on which Landlord is willing to lease such space to Tenant (the "Notice") which
terms and conditions shall be the then prevailing market rate. Tenant shall have the right, within

(__) days following receipt of the Notice, to elect to lease such space on the terms and conditions
contained in the Notice. If Tenant elects to lease such space, Landlord and Tenant shall enter into an
amendment to this Lease (the "Amendment") within (_ ) days after such election documenting
and incorporating into this Lease the terms and conditions contained in the Notice. The right to lease the
space described in the Notice shall apply only to the entire space described in the Notice. If Tenant fails
to elect to lease such space, Landlord shall then be free to offer such space or any part thereof, and
negotiate a lease therefore, on any terms and conditions with any other party and Tenant shall have no
further right to lease the space which is the subject of the Notice until such space subsequently becomes
available.
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EXHIBIT 6

HAZARDOUS MATERIALS

Definitions.

“Environmental Laws” — All present and future federal, state and municipal laws, ordinances, rules and
regulations applicable to the environmental and ecological condition of the Premises [and the Shopping
Center, if applicable,] including, without limitation, the Federal Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended; the Federal Resource Conservation and Recovery
Act; the Federal Toxic Substance Control Act; the Clean Air Act; the Clean Water Act; the rules and
regulations of the Federal Environmental Protection Agency, or any other federal, state or municipal
agency or governmental board or entity having jurisdiction over the Demised Premises. “Hazardous
Substances” includes: (a) those substances included within the definitions of “hazardous substances”,
“hazardous materials”, “toxic substances”, “solid waste”, or “infectious waste” in any of the
Environmental Laws; such other substances, materials and wastes which are or become regulated under
applicable local, state or federal law, or which are classified as hazardous, toxic or infectious under
Environmental Laws; and (b) asbestos and asbestos-containing material (regardless of its condition); any
chemical, material or substance at any time defined as or included in the definition of ‘“hazardous
substances”, “hazardous wastes”, “hazardous materials”, “extremely hazardous waste”, “biohazardous
waste”, “pollutant”, “toxic pollutant”, “contaminant”, “restricted hazardous waste”, “infectious waste”,
“toxic substances” or any other term or expression intended to define, list or classify substances by reason
of its properties being harmful to health, safety or the indoor or outdoor environment (including harmful
properties such as ignitability, corrosivity, reactivity, carcinogenicity, toxicity or words of similar import)
under any Legal Requirements; any oil, petroleum fraction or petroleum derived substance; urea
formaldehyde foam insulation; electrical equipment which contains any oil or dielectric fluid containing
polychlorinated biphenyls.

1. Tenant, at its sole cost and expense, shall promptly comply with all Environmental Laws
which shall impose any duty upon Tenant with respect to the use, occupancy or maintenance of the
Demised Premises. Tenant shall promptly comply with any notice from any source issued pursuant to the
Environmental Laws pertaining to Tenant’s use, occupancy or maintenance of the Demised Premises,
whether such notice shall be served upon Landlord or Tenant. Tenant shall not cause or permit to occur:
(a) any violation of the Environmental Laws related to environmental conditions on, under or about the
Premises, or arising from Tenant’s use, occupancy or maintenance of the Premises, including soil and
ground water conditions; and (b) the use, generation, release, manufacture, refining, production,
processing, storage or disposal of any Hazardous Substances (in actionable levels) on, under or about the
Premises, or the transportation to or from the Premises of any Hazardous Substances, except as necessary
and appropriate for general use in which case the use, storage or disposal of such Hazardous Substances
shall be performed in compliance with the Environmental Laws and the highest standards prevailing in
the industry.

2. Tenant shall immediately notify Landlord of (i) any violation by Tenant, its employees,
agents, representatives, or contractors of the Environmental Laws on, under or about the Premises, or (ii)
the presence or suspected presence of any Hazardous Substances on, under or about the Premises and
shall immediately deliver to Landlord any notice received by Tenant relating to Subsections (i) and (ii)
above from any source.

3. Tenant and Landlord shall execute affidavits, representations and the like from time to
time, within ten (10) days of either Party’s request therefor, concerning such Party’s actual knowledge
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and belief regarding the presence of any Hazardous Substances on, under or about the Shopping Center or
the Demised Premises, as applicable.

4. Upon reasonable belief that Hazardous Substances are present in, under or about the
Premises and upon advance notice (except in the case of emergency when no notice shall be required),
Landlord and its agent shall have the right, but not the duty) to inspect the Premises and conduct tests
thereon to determine whether, or the extent to which, there has been a violation of Environmental Laws
by Tenant. In exercising its rights herein, Landlord shall use its best efforts to minimize interference with
Tenant’s business.

5. If Landlord, any lender or governmental agency shall ever require testing to ascertain
whether there has been a release of Hazardous Substances or a violation of the Environmental Laws, and
such requirement arose in whole or in part because of an act or omission on the part of Tenant, then the
reasonable costs thereof shall be reimbursed by Tenant to Landlord upon demand, otherwise Landlord
shall pay for such testing at its sole cost and expense.

6. Tenant shall indemnify, protect, defend and hold harmless Landlord from any and all
claims, losses, liabilities, costs, expenses or damages, including reasonable attorneys’ fees and costs of
remediation, incurred by Landlord in connection with any breach by Tenant of its obligations under this
Section . In the event Tenant is required to undertake remediation activities which damage the office
building [or Shopping Center], Tenant shall be responsible for the cost of replacement of said
improvements damaged or destroyed as a result of such work. The covenants and obligations of Tenant
under this Section shall survive the expiration or earlier termination of this Lease for a period of
two (2) years.

7. Landlord represents and warrants that, as of the Delivery Date, the /Office Building [or
Shopping Center] (including the Premises) shall not contain any Hazardous Substances. Landlord shall
indemnify, protect, hold harmless and defend Tenant from any and all claims, losses, liabilities, costs,
expenses or damages, including reasonable attorney’s fees in connection with: (i) the violation of any
Environmental Laws by Landlord; (ii) the presence of any Hazardous Substances at the Office Building
[or Shopping Center] (including the Premises) not caused by Tenant; and (iii) any violation of Landlord’s
obligations contained in this Section. In the event of a finding of any Hazardous Substances at the Office
Building [or Shopping Center] (including the Premises) not caused by the acts of Tenant, Landlord shall
promptly undertake all remediation activities required by law and Landlord shall pay all costs and
expenses to complete the remediation. In the event Landlord is required to undertake remediation
activities that damage Tenant’s Personal Property or Leasehold Improvements in the Premises, Landlord
shall be responsible for the cost of replacement of said Tenant’s Personal Property and Leasehold
Improvements damaged or destroyed as a result of such work. If it is reasonably necessary for Tenant to
cease its business operations in the Premises in whole or in part due to Landlord’s remediation efforts,
Rent shall equitably abate until Tenant resumes business operations in the Premises. Landlord’s
representations, warranties and indemnity of Tenant pursuant to this section shall survive the expiration or
termination of this Lease. Remediation activities shall include: (i) the investigations of the
environmental condition; (ii) the preparation and delivery of any notices, studies, or reports; and (iii) the
performance of any cleanup, disposal, removal, remedial or restoration work.
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EXHIBIT 7

RENTABLE AREA (OFFICE)

The actual Rentable Area of the Premises may vary from the amount set forth in Section 1(b), depending
on the final contract documents for the Premises agreed to between Landlord and Tenant in accordance
with the procedures set forth in Exhibit B. Within thirty (30) days of the Commencement Date, Landlord
shall certify in writing to Tenant the actual Rentable Area of the Premises. If the actual Rentable Area
varies from that stated in Section 1(b), (i) Base Rent shall be adjusted in accordance with the per square
foot rental rate stated in Section 1(e), and (ii) Tenant’s Share shall be adjusted in accordance with the
formula stated in Section 5. “Rentable Area” and “Useable Area” (and their components “Rentable
Square Feet” and “Useable Square Feet”) shall have the same meaning as set forth in the Standard
Method for Measuring Floor Area in Office Buildings” (American National Standard ANSI Z65.1 —
1980) published by Building Owners and Managers Association International.

GROSS UP CLAUSE

In the event the average occupancy level of the Building for the Base Year or any subsequent year is less
than ninety five percent (95%), the actual Building Operating Costs for such year shall be proportionately
adjusted to reflect those costs which Landlord estimates would have been incurred, had the Building been
ninety five percent (95%) occupied during such year.
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EXHIBIT 8

INITIAL AND CONTINUING CO-TENANCY

1. Initial Co-Tenants. The Initial Co-Tenants are (i) and
[or a “Replacement Tenant” _i.e., (a) a first class national retail chain
[selling substantially similar products as the Initial Co-Tenant it is replacing] and (b) such retail chain
operates on a national basis under the same trade-name as fifty (50) high quality retail stores occupying at
least ninety percent (90%) of the proposed square footage of the Initial Co-Tenant that it is replacing; (c)
the chain has been operating for in excess of _ years and (d) the retail tenant shall have a net worth of

| and (ii) at least percent (%) of the remaining leaseable square footage of
the Shopping Center shall be open or will simultaneously be open with Tenant.

2. Delivery Requirements. The Improvements to be occupied by the Initial Co-Tenants shall be of
the dimensions and at the locations depicted and labeled on the site plan.

3. Initial Co-Tenancy Requirement. The Rent Commencement Date shall not be deemed to have
occurred unless and until all of the Initial Co-Tenants shall have opened to the public at the Shopping
Center, fully stocked and staffed for the conduct of their respective primary businesses. In the event the
Initial Co-Tenancy Requirement is not satisfied as of the anticipated Rent Commencement Date, Tenant
shall have the right, at its sole option, either to (i) elect to open the Premises for business to the general
public, in which event, subject to any other applicable provisions of this Lease, Tenant shall be entitled to
pay Substitute Rent [e.g. a percentage of Gross Sales or of Base Rent) in lieu of Base Rent, in arrears, no
later than the thirtieth (30™) day of the following month until the end of the month in which the Initial Co-
Tenancy Requirement is satisfied or (ii) elect to delay opening the Premises for business to the general
public, in which event, the Rent Commencement Date shall be delayed until the sixtieth (60™) day after
the date on which the Initial Co-Tenancy Requirement is satisfied {unless such date occurs during a black
out period, in which event such Rent Commencement Date shall not commence until the end of such
black out period). Notwithstanding anything to the contrary contained in this Lease, under no
circumstances will Tenant be obligated to open for business in the Premises or to pay any Rent to
Landlord hereunder unless and until the Initial Co-Tenancy Requirement as above has been satisfied. In
the event the Initial Co-Tenancy Requirement has not been satisfied within two (2) years following the
anticipated Rent Commencement Date, Tenant shall have the right to terminate this Lease upon written
notice to Landlord given within sixty (60) days following the expiration thereof. Termination of this
Lease shall be effective on the date set forth in Tenant’s notice of termination, which in no event shall be
more than thirty (30) days following the expiration of such sixty-(60) day period. In the event Tenant
fails to provide such written termination notice within the sixty-(60) day period set forth above, Tenant
shall be deemed to have waived its right to terminate the Lease as provided herein. If this Lease is
terminated hereunder, neither Party shall have any further liability under this Lease except as otherwise
specifically provided for in this Lease.

4. Continuing Co-Tenancy. If at any time during the Term of the Lease any Initial Co-Tenant or a
Category Replacement Tenant (as hereinafter defined) (together, the “Required Co-Tenants) shall have
ceased to conduct business at the Shopping Center for a period of one hundred twenty (120) days or
longer, the Rent payable by Tenant hereunder shall thereupon be reduced by fifty percent (50%) for as
long as such condition shall continue. In addition, in the event that such condition shall continue for a
period of one (1) year from and after the initial cessation of business by any Required Co-Tenant, Tenant
may at any time thereafter, unless and until all Required Co-Tenants shall have reopened for the conduct
of normal business, elect to terminate this Lease by giving written notice to Landlord, in which event this
Lease shall terminate ninety (90) days after the date of such notice or on such later date as is specified
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therein, unless, on or before the termination date, all Required Co-Tenants shall have reopened for the
conduct of normal business.

OPERATING COVENANT -3 YEAR LIMIT

Covenant to Operate. From and after initially opening for business to the public from the Premises, and
for a period of thirty-six (36) months thereafter (the “Operating Period”), Tenant shall operate
continuously and uninterruptedly in the entire Premises the business which it is permitted to operate under
the provisions of this Lease.

Hours of Business. During the Operating Period and for so long as Tenant remains open for business at
the Premises, Tenant shall keep the entire Premises continuously open for business during those days and
hours as are customary and usual for the type of business operated by Tenant [during the following hours]
[during the hours that 90% of the in-line tenants are required to be open]. Tenant shall have its window
displays, exterior signs and exterior advertising displays adequately illuminated continuously during those
hours and days that the Premises are required to be open for business to the public, as well as during
additional hours as required by Landlord.
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EXHIBIT 9
PATIO AREA

(a) Landlord hereby grants to Tenant a license (the "License") to use and occupy the Patio Area (as
hereafter defined) solely for the purpose of providing additional seating and service area for the
convenience of the customers of Tenant's restaurant in the Premises in accordance with Tenant's
obligations under this Lease relating to the operation of such restaurant and also under the terms and
conditions set forth herein for so long as Tenant is not in default under this Lease past the expiration of
any applicable notice and/or cure period and occupies the Premises in accordance with this Lease, subject,
however, to the provisions of subsection (b) below. The term "Patio Area" shall mean that portion of the
outside, unenclosed portion of the Common Area containing approximately
square feet as designated on Exhibit “A-1" attached hereto and made a part hereof and accommodating
twenty (20) patio seats, provided, however, that the square feet of the Patio Area shall not be included in
the calculation of the square footage of the Premises for any purpose under this Lease.

(b) The License shall be co-terminus with this lease for the Premises, except that if an event of
default by Tenant under this Lease shall occur, and the same shall remain uncured past the expiration of
any applicable notice and cure period, then Landlord shall have the right to terminate the License
simultaneously, and only simultaneously, with a termination of this Lease (or termination of Tenant's
rights to use and occupy the Premises) pursuant to Article 25. Upon any termination or expiration of the
License, Tenant shall promptly remove any tables, chairs or other furniture or fixtures owned and placed
by Tenant in the Patio Area and shall upon written request by Landlord restore, at Tenant's expense, the
Patio Area to substantially the same condition as existed as of the Commencement Date, ordinary wear
and tear excepted.

() Under the License, Tenant and its employees and customers shall have the exclusive right to use
the Patio Area in accordance with the License, subject to Landlord's rights as herein provided. Except as
provided regarding Landlord's obligations with respect to its maintenance of the Common Areas and as
hereinafter set forth, Tenant shall, at Tenant's expense, take good care of the Patio Area and any
improvements, landscaping or tables, chairs or other furniture or fixtures placed therein by Tenant, and
shall, at Tenant's expense, at all times maintain the same in good repair and condition and in a high state
of cleanliness and in a safe, attractive, reputable and first-class manner. The floors of the Patio Area shall
be cleaned and maintained by Tenant in a safe, attractive and first-class manner and in accordance with
Landlord's reasonable requirements therefor. Tenant shall not make any material alterations or additions
to the Patio Area without the prior written consent of Landlord, which consent of Landlord shall not be
unreasonably withheld, conditioned or delayed provided any such alteration, addition or other item for
which Landlord's consent is requested conforms with the design criteria generally applicable to the
Shopping Center. Tenant's use of the Patio Area shall be in accordance with such reasonable rules and
regulations as Landlord may promulgate from time to time. The obligations of Tenant and Landlord, and
the rights of Tenant and Landlord, with respect to the Premises under the following sections of this Lease
are hereby deemed to also apply to the Patio Area with the same force and effect as if such obligations
were expressly set forth in the License and the references to "Premises" therein were replaced by
references to the Patio Area: Sections 15.1 (Tenant Maintenance), 21.1 (Indemnity), 22.3 (Liability
Insurance), 22.6 (Subrogation) and 37.10 (Provisions Binding on Successors) and Article 31 (Quiet
Enjoyment). Tenant agrees to provide Landlord with certificates of insurance or other evidence
reasonably satisfactory to Landlord demonstrating that the policy or policies of comprehensive general
liability insurance required to be carried by Tenant under Section 22.3 of this Lease provide coverage for
the protection of Tenant as named insured and Landlord as additional insured against all claims arising
out of Tenant's use or occupancy of the Patio Area to the same extent as such policies are required under
this lease to provide coverage for the protection of Tenant and Landlord against claims arising out of
Tenant use or occupancy of the Premises.
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(d) All sales made at, in or from the Patio Area shall be deemed to have been made from the
Premises and shall be included in Gross Sales for the purposes of determining Tenant's Percentage Rental
obligation under this Lease.
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EXHIBIT 10

LIMITATIONS ON GUARANTOR’S LIABILITY

provided, however, that the aggregate amount of any payments to be made by Guarantor hereunder shall
be limited to: (i) the amount of the Construction Allowance in the event Landlord seeks enforcement of
this Guaranty during Lease Year 1, (ii) the amount of eighty percent (80%) of the Construction
Allowance in the event Landlord seeks enforcement of this Guaranty during Lease Year 2, (iii) the
amount of sixty percent (60%) of the Construction Allowance in the event Landlord seeks enforcement of
this Guaranty during Lease Year 3, (iv) the amount of forty percent (40%) of the Construction Allowance
in the event Landlord seeks enforcement of this Guaranty during Lease Year 4, and (v) the amount of
twenty percent (20%) of the Construction Allowance in the event Landlord seeks enforcement of this
Guaranty during Lease Year 5.

LIMITATION OF LANDLORD’S LIABILITY

Anything in this Lease to the contrary notwithstanding, Tenant agrees that Tenant shall look solely to the
interest and estate of Landlord in the Shopping Center for the collection of any judgment requiring the
payment of money by Landlord in the event of any default by Landlord under this Lease, subject,
however, to the prior rights of any Mortgagee which has complied with Article 15 of this Lease, and no
other assets of the Landlord shall be subject to levy, execution or other judicial process for the satisfaction
of Tenant’s claim. The foregoing exculpation shall not be applicable in the event of fraud or
misappropriation of payments made by Tenant to Landlord on account of Insurance Costs, Real Property
Taxes or Common Area Costs. Further, the foregoing shall not be deemed to limit Tenant’s rights to
obtain injunctive relief or specific performance or to avail itself of any other
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EXHIBIT 11

FRANCHISOR’S RIGHTS REGARDING SUBSTITUTION OF FRANCHISEES

Landlord expressly acknowledges that Tenant has advised Landlord that Tenant shall operate the Leased
Premises under the trade name "[ 1" pursuant to a Franchise Agreement (the
"Franchise Agreement") by and between [ ] (the "Franchisor"), and Tenant.
Landlord hereby agrees and permits as follows: (a) the operation of the Premises for the Permitted Use;
(b) Franchisor to assume this Lease and Tenant’s obligations thereunder when permitted by the Franchise
Agreement to do so provided Franchisor cures any existing default or Event of Default prior to assuming
this Lease; (c) Tenant has the right to assign to Franchisor all of Tenant's rights, title and interest to and
under this Lease upon any termination or non-renewal of the Franchise Agreement, but no such
assignment shall be effective unless Franchisor notifies the Tenant and Landlord in writing that
Franchisor assumes Tenant's obligations under this Lease and Franchisor cures any existing default or
Event of Default prior to assuming this Lease; (d) if Franchisor assumes this Lease and Tenant’s
obligations thereunder, as above set forth, provided no Event of Default then exists, Franchisor may
further assign this Lease to another person or entity to operate for the Permitted Use at the Premises,
subject to Landlord's consent, which consent will be given or withheld based upon the tests being set forth
in Section 20.1 above as such factors relate to the proposed assignee; (¢) Landlord shall deliver a copy of
any notice of default or termination of this Lease to Franchisor at the same time such notice is delivered
to Tenant provided Landlord has received written notice of Franchisor’s address prior to such notice of
default or termination; (f) Franchisor may, but is not obligated to, cure any breach of this Lease by
Tenant, in which event Franchisor shall (provided Franchisor notifies Tenant and Landlord in writing
prior to curing such breach that Franchisor assumes Tenant’s obligations under this Lease) also succeed to
Tenant's rights, title and interests thereunder; and (g) Franchisor shall have no liability or obligation
whatsoever under this Lease unless and until Franchisor assumes this Lease in writing. Notwithstanding
the foregoing or anything contained in the Franchise Agreement, in the event Franchisor assumes this
Lease or succeeds to Tenant’s rights, title and interests thereunder as above set forth, Franchisor will only
succeed to the rights, title and interests of Tenant under this Lease.
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EXHIBIT 12
CONDITION PRECEDENT/LEASE TERMINATION

This Lease is entered into subject to the express condition precedent that, on or before
Landlord shall have obtained a revision to the OEA such that there is no language in the OEA, 1nclud1ng
without limitation Section , which would directly or indirectly prevent Tenant from leasing or
subletting the entire Demised Premises to any third party. [Insert additional items] If this condition has
not been satisfied on or before the applicable date, Tenant shall have the right to terminate the Lease by
giving written notice of termination to Landlord and the Lease shall terminate as of the date of such
notice, or on such later date as is set forth therein, unless such condition has been satisfied or waived by
Tenant on or before such later termination date. In the event of such termination, each party shall bear its
own costs and expenses, and neither party shall have any further rights, obligations or liabilities hereunder
except if and to the extent otherwise expressly provided in any provision of the Lease.
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EXHIBIT 13

WAIVER OF SUBROGATION

Landlord and Tenant each waive any rights it may have against the other on account of any loss or
damage occasioned to Landlord or Tenant, as the case may be, their respective property, the Premises or
its contents or to other portions of the Shopping Center arising from any liability, loss, damage or injury
caused by fire or other casualty for which property insurance is carried or required to be carried pursuant
to this Lease. Each of the parties hereto, on behalf of their respective insurance companies insuring the
property of either Landlord or Tenant against any such loss, to the extent of any recovery under such
insurance, waives any right of subrogation that it may have against the other. Each waiver shall be
expressly included in, and shall comply with the requirements of, the respective insurance policies.
Should either or both of the respective insurance companies assess a charge for such waiver, each party
shall pay only for the charge assessed by its respective insurer.

INDEMNIFICATION BY TENANT

Subject to Section (i.e., refer to the waiver of subrogation section), Tenant shall indemnify and
hold harmless Landlord against and from any and all damages, liabilities, claims and expenses (including
without limitation reasonable attorneys’ fees and court costs) arising from Tenant’s use of the Premises or
the conduct of its business or from any activity, work, or thing done, permitted or suffered by the Tenant
in or about the Premises, and shall further indemnify and hold harmless Landlord against and from any
and all damages, liabilities, claims and expenses (including without limitation reasonable attorneys’ fees
and court costs) arising from any breach or default in the performance of any obligation on Tenant’s part
to be performed under the terms of this Lease. If any such action or proceeding is brought against
Landlord, Tenant, upon notice from Landlord, shall defend Landlord against that claim at Tenant’s
expense by counsel reasonably satisfactory to Landlord. Tenant, as a material part of the consideration to
Landlord, hereby assumes all risk of damage to property or injury to persons in or about the Premises
from any cause whatsoever except Landlord’s negligence or intentionally wrongful conduct and Tenant
hereby waives all claims in respect thereof against Landlord. Tenant agrees that it will not assert its
industrial insurance immunity if such assertion would be inconsistent with Landlord’s right to
indemnification from Tenant pursuant to this Section . The parties agree that this provision was
mutually negotiated.
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EXHIBIT 14

SUBLESSOR/SUBLESSEE MAJOR ISSUES

SUBLEASE

THIS SUBLEASE (herein so called) is executed this day of , 2007, by and

between (“Sublessor”), and (“Sublessee™).
RECITALS:

A. (“Owner™), as “Landlord,” and Sublessor, as “Tenant”, entered
into that certain Lease Agreement dated (the "Master Lease"), for the premises
described therein (the—~Master Premises™)-as Suite , located within the building
described in “Exhibit A” of the Master Lease as the (the “Master Premises”),
located in —(the—~Building™).. A copy of the Master Lease is attached hereto as
Exhibit BA (the “Master Lease™).

B. Sublessor desires to sublet a portion of the Master Premises consisting of approximately

rentable square feet, which—is—shown—eross-hatehedas further indicated on the
plan attached hereto as Exhibit A-attached-hereteB (the “SubletSublease Premises™) to Sublessee, and
Sublessee desires to lease such SubletSublease Premises from Sublessor, in accordance with the
following terms and conditions.

C. Terms in this Sublease that are not defined in this Sublease shall have the definitions
ascribed to them in the Master Lease.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, the parties agree as follows:

1. Sublet. Sublessor, for and in consideration of the rents and covenants specified to be paid,
performed and observed by Sublessee, does hereby let, sublet, lease and demise to Sublessee all of its
rights to occupy the Sublease Premises, together with the nonexclusive right appurtenant to the Sublease
Premises to use the Common Area, for the purpose of retail sales to the general public of lots and homes
to be constructed on the lots, as well as general office and administrative purposes for the term and
according to the covenants and conditions contained herein.

2. Term. This Sublease shall be for a term of one (1) year (the “Initial Term”) commencing
on the forty fifth (45"™) day following the Effective Date (hereinafter "Commencement Date"), subject to
the provisions of Section 12(b), and expiring on the three hundred sixty fifth (365"™) day following the
Commencement Date (hereinafter “Expiration Date”), unless sooner terminated in accordance with this
Sublease. The Effective Date shall be the last date on which Sublessor and Sublessee have executed this
Sublease and Sublessee has deposited the Security Deposit with Sublessor, unless extended pursuant to
Section 11(b) of this Sublease.

Sublessee shall have the option to extend this Sublease for two (2) additional one (1) year
terms (each, a “Renewal Term”). Sublessee mustmay exercise each of its Renewal Term options by

providing written notice of such exercise to Sublessor at least ninety (90) days prior to the expiration of
the Initial Term or first Renewal Term, as applicable;bynetifyring-Sublesserin-writing. The terms of this

Sublease shall govern the Renewal Term, if any, except that the Base Rent, as defined below, shall

DMWEST #6497916 v2 27
Law Seminars International | Commercial Real Estate Leases | 4/24/07 in Phoenix, AZ



Speaker 14: M. Virginia Perry of Ballard Spahr Andrews & Ingersoll, LLP Page 28
Speaker 15: Helen D. Shapiro of Brier, Irish, Hubbard & Erhart, PLC

increase by three (3%) percent over the Base Rent in effect directly prior to the commencement of the
applicable Renewal Term. The Initial Term and Renewal Terms-are, if any, may be collectively referred
to herein as the “Term”.

3. Rent. Sublessee shall pay to Sublessor as rent for said Sublease Premises monthly
installments in advance on the first day of each and every month during the Term hereof according to the
following schedule:

Term Annual Base Rent Per Sq. Ft. Monthly Base Rent (based upon
per year rentable
sq. ft.) NNN per month
Initial Term $ $
First Renewal Term $ $
Second Renewal Term $ $

The above monthly rental famounts (the “Base Rent”) ameunts—do not include

Subtenant’Sublessee's Proportionate Share of applicable NNN real estate taxes and Common Area
Expenses as set forth in Sections 5 and 8 of the Master Lease (together, the “Additional Rent”) to be paid
by Sublessee relative to the Sublease Premises in accordance with the Master Lease. Sublessor shall
furnish to Sublessee a copy of Owner's statement setting forth the Common Area Expenses within two (2)
days of receipt of such statement by Sublessor and the Additional Rent shall be calculated based on the
amounts shown therein. Any provision of this Sublease to the contrary notwithstanding, the Additional
Rent will not include any amount paid or due to Owner from Sublessor for: (a) any benefit or
improvement benefiting the Master Premises or Sublessor but not proportionately benefiting the Sublease
Premises or Sublessee, as applicable; or (b) any late fee or similar charge under the Master Lease. As used
in this Sublease, “SubtenantSublessee's Proportionate Share” will be calculated by dividing the rentable
square footage of the Sublease Premises by the total rentable square footage of the Master Premises.
BasedSubject to any adjustment made pursuant to the provisions of this Sublease, based upon
rentable square feet in the Sublease Premises and
rentable square feet in the Master Premises, SubterantSublessee’s Proportionate Share is
%. Notwithstanding the foregoing, the amount of Additional Rent which
Sublessee shall be required to pay during the Initial Term shall not exceed an amount equal to $7.50 per

annum per leasable square feet of the Subleased Premises (i.e., $ per month based
upon leasable square feet) (the “Cap”), provided, however, that the Cap shall not

apply to the Renewal Terms. If Owner credits to Sublessor any overpayment of Common Area Expenses
under the Master [ease, Sublessor shall credit Sublessee's Proportionate Share of such amounts to
Sublessee.

In addition to the Base Rent and Additional Rent_(collectively, the "Rent"), Sublessee
agrees to pay its own operating, utility and janitorial expenses associated with the Sublease Premises,
together with the entire amount of all other repair, maintenance, insurance, utility and other charges and
obligations incurred by SubtenantSublessee under this Sublease or required of Sublessor under the Master
Lease to the extent applicable to the SubletSublease Premises for the full Term of this Sublease. During
the Term of this Sublease, Sublessee shall make Base Rent payments and Additional Rent payments at
such address as directed by Sublessor and such direction may change from time to time. Sublessee shall
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make all utility and janitorial payments directly to the relevant service provider and Sublessee shall have
the right to choose its own service providers, subject to the terms of the Master Lease.

Upon execution and delivery of this Sublease to Sublessor and satisfaction of all
conditions and contingencies to this Sublease, including obtaining from the Owner its written consent,
Sublessee agrees to pay to Sublessor in advance the Base Rent for on%fuﬂ—ea}end-ar—month—of—thﬁmﬂa}

$4—68%%—79the month in whrch the Commencement Date occurs (“Prepard Rent”), whrch shall be in

addition to the Security Deposit as required by Paragraph 4 of this Sublease. Prepaid Rent does not
include rental tax, which shall be due and payable by Sublessee on the first day of the first full calendar
month of the Initial Term. If the Commencement Date does not occur on the first day of the first month of

the Initial Term, the Prepaid Rent shall be prorated accordingly.

Payment of saidthe Rent shall be made to Sublessor at the address provided in the Notice
section of this Sublease or at such other place as Sublessor may designate in writing at least five (5) days
in advance, without any notice, demand, offset or deduction whatsoever, except to the extent otherwise
provided in the Master Lease or this Sublease. Notwithstanding anything herein to the contrary, #is
furtherspeeificallyagreedthat-Sublessee is liable for and shall reimburse Sublessor within thirty (30)
days after demand for any cost reasonably incurred by Sublessor ()-to the extent such cost is for the
beneﬁt of Sublessee and approved by Sublessee prror to Sublessor 1ncurr1ng the same—or—én%—whreh—rs

agents—eontraetors—or—mﬂtees— There shall be no abatement or deductron from, or counterclarm or setoff
against, Rent except to the extent expressly provided for in this Sublease or in the Master Lease.

Sublessor and Sublessee shall execute, prior to Sublessor's taking possession of the
Sublease Premises, written confirmation (the "Confirming Memorandum") of: (1) the Commencement

Date; (2) the last day of the Initial Term; (3) the rentable area of the Sublease Premises, calculated in
accordance with the standard method for measuring floor area in office buildings, ANSI/BOMA Z65.1-
1996, and certified by Sublessor's or Owner's architect; (5) the Base Rent payable by Sublessor. Any
provision of this Sublease to the contrary notwithstanding, the amount of Base Rent for the Initial Term
and Renewal Terms, if any, and Sublessee's Proportionate Share shall be adjusted in accordance with the

measured rentable area of the Sublease Premises as confirmed in the Confirming Memorandum.

4. Security Deposit. Sublessee will deposit with Sublessor a Security Deposit in the amount
of $ (the “Security Deposit”) for its faithful performance of all of the conditions
of this Sublease. So long as Sublessee has faithfully performed its duties under this Sublease and there
does not then exist any uncured default, Sublessor will return any unapplied Security Deposit amount to
Sublessee within thirty (30) days following the expiration or earlier termination of this Sublease. Interest
shall not accrue on the Security Deposit and Sublessor shall be able to withhold from the Security Deposit
any costs and expenses incurred by Sublessor due to Sublessee’s uncured default under this Sublease or
the Master Lease. The Security Deposit equals one month’s Base Rent of §

5. Maintenance of Sublease Premises. Sublessee agrees, at Sublessee’s sole cost and
expense, to perform and comply with Sublessor’s maintenance obligations relative to the Sublease
Premises pursuant to the Master Lease, including all obligations of Sublessor set forth in Article 11 of the
Master Lease; provided, however in no event shall Sublessee be responsible for making any changes,
improvements, remodeling or alterations of the Sublease Premises which may be required in order to
comply with any statutes, ordinances, rules, regulations, orders, restrictions or requirements which were
in effect as of the Commencement Date of this Sublease including, without limitation, the Americans with
Disabilities Act, the Arizonans with Disabilities Act and any rules, regulations, requirements, guidelines
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or court rulings issued in connection with either such act, except to the extent any such changes,
improvements, remodeling or alterations of the Sublease Premises may be required solely as a result of
Sublessee’s specific use of the Sublease Premises and would not have been required of Sublessor for its
use of the Sublease Premises. To the extent required by the Master Lease, Sublessee shall be responsible
for any such changes, improvements, remodeling or alterations of the Sublease Premises which may be
required in order to comply with any such statutes, ordinances, rules, regulations, orders, restrictions or
requirements which become effective on or after the Commencement Date of this Sublease. Except as set
forth in the foregoing provisions of this paragraph. Sublessor agrees to perform its obligations under the
Master Lease including, without limitation, maintenance of the Master Premises, and the payment of Base
Rent and Additional Rent set forth therein to the Owner. In the event Sublessor fails to maintain the
Master Premises as required under the Master Lease, and such failure continues more than two (2) days
after Sublessor receives notice of such failure, Sublessee may, but shall not be required to, complete the
maintenance required by the Master Lease (the "Self Help Maintenance"). If Sublessee elects to cause the
Self Help Maintenance, Sublessee shall have the right to claim an offset in the amount of any expenses
incurred in causing the Self Help Maintenance against any future payment of Base Rent or Additional
Rent or other amount payable to Sublessor under this Sublease. In the event of any default of Sublessor
under the Master Lease which continues beyond the expiration of any applicable notice and cure period
under the Master Lease or which gives Owner the right to terminate the Master Lease or Sublessor’s right
to possession of the Sublease Premises, then when and if the Owner exercises such right, all Prepaid Rent
for the period of time after the termination shall be immediately refunded to Sublessee without notice or
demand, counterclaim, deduction or offset.

6. Master Lease. This Sublease is subject in all respects to the Master Lease. Sublessee
acknowledges that it has received a copy of the Master Lease. Sublessor hereby represents to Sublessee
that the Master Lease consists only of the written Lease Agreement, a true and correct copy of which was
provided to Sublessee, and that there are no modifications of, or amendments to, the Master Lease.
Sublessor hereby agrees not to amend or modify the Master Lease in a manner that will materially affect
Sublessee without the written consent of Sublessee. Sublessee hereby covenants and agrees not to do or
permit to be done any act which shall result in a violation of any of the terms and conditions of the Master
Lease. It is further understood and agreed that, notwithstanding anything to the contrary contained in this
Sublease, Sublessor shall not be in default under this Sublease for Owner’s failure to render any services
or perform any obligations required of Owner under the Master Lease (an "Owner's Default"), provided,
however, that if an Owner's Default remains uncured sixty (60) days after either Sublessor or Sublessee
provides written notice of such Owner's Default to Owner, Sublessee may terminate this Sublease by
fifteen (15) days written notice to Sublessor. Sublessor agrees to cooperate with Sublessee in sueh
pursuitany efforts to seek a cure of any Owner's Default and to provide such documentation and
information as may be reasonably required by Sublessee_therewith. Sublessor further agrees to use
reasonable efforts to cooperate with Sublessee in (a) obtaining on Sublessee’s behalf (i) any benefit to
Sublessor relating to the Sublease Premises that would directly benefit Sublessee and (ii)) Owner’s
consent for any action under the Master Lease for which Sublessee must obtain Owner’s consent, and (b)
delivering any notice to Owner as required by any provision of the Master Lease, including, without
limitation, promptly forwarding any request made by Sublessee for consent or approval and providing
Owner with all information required with respect to such request or that Owner may reasonably request.
Sublessor agrees that for all matters in this Sublease that require Sublessor’s consent, including those
matters that also require Owner’s consent under the Master Lease, that Sublessor shall not unreasonably
withhold such consent and, if such consent is withheld, Sublessor shall provide Sublessee a specific,
written explanation. Thereafter Sublessor and Sublessee shall work together in good faith toward a
resolution that addresses Sublessor’s specified concerns and that accommodates Sublessee’s
requirements.
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7. Defaults and Remedies. The provisions of Article 22 (defaults and remedies) of the
Master Lease are hereby incorporated in this Sublease with the same effect as if entirely rewritten herein
and shall fix the rights and obligations of the parties hereto with respect to the subject matter thereof as if
Sublessor and Sublessee were, respectively, the "landlord" and "tenant" named in Article 22 of the Master
Lease.

8. Nondisturbance and Attornment. If the Master Lease is terminated or expires prior to the
expiration or earlier termination of this Sublease: (a) Sublessee shall not be evicted from the Premises.
this Sublease shall not be cut off or terminated, and Sublessee’s occupancy and possession of the
Sublease Premises under this Sublease will not be affected or disturbed; (b) this Sublease shall continue

in full force and effect as a direct lease between Owner and Sublessee; (¢) Sublessee shall not be named
or joined as a party defendant (unless required by law) in any action, suit or proceeding which may be
instituted or taken by Owner to enforce the performance or observance by Sublessor of the provisions of
the Master Lease and/or to recover damages from Sublessor for any breach thereof; and (d) Sublessee
shall attorn to Owner and recognize Owner as the lessor under this Sublease and (without limitation of the

foregoing) make payments of sums due under this Sublease to Owner. Owner's acknowledgement and
consent to this Section 8, either by execution hereunder or by separate instrument, will be a condition to
Sublesee's obligations under this Sublease.

9. Holding Over. The provisions of Article 29 of the Master Lease (holding over) are hereby
incorporated in this Sublease with the same effect as if entirely rewritten herein and shall fix the rights
and obligations of the parties hereto with respect to the subject matter thereof as if Sublessor and
Sublessee were, respectively, the "landlord" and "tenant" named in Article 22 of the Master Lease.
Furthermore, Sublessee agrees to indemnify and save Sublessor harmless against and from any and all
loss, cost, expense and liability incurred by Sublessor under the Master Lease by reason of any such
holding over.

9:10. Prohibition on Further Assignment and Subletting. Sublessee shall not assign this
Sublease or any part thereof, nor suffer or permit it to be assigned by operation of law or otherwise, nor
shall the Sublessee let or underlet or permit the said Sublease Premises or any part thereof to be used by
others for hire.

+0-11. AS-IS; Insurance. Sublessee acknowledges that it has inspected the Sublease Premises
demised hereunder, knows the condition of and is fully satisfied with their condition and accepts the
Sublease Premises "AS IS" and "WITH ALL FAULTS." Any provision of this Agreement to the contrary
notwithstanding, Sublessor shall be entitled to rely on the warranties made by Owner in the Master Lease
and any breach of those warranties under the Master Lease shall constitute a breach of this Sublease by
Sublessor. All insurance required by Sublessee pursuant to the Masterteasethis Sublease shall be in place
prior to entry by Sublessee into the Sublease Premises and a certificate of insurance evidencing such
insurance shall be delivered to Sublessor and Owner prior to entry by Sublessee. Sublessee and Sublessor
hereby agree to a waiver of subrogation to the same extent as agreed to in between Sublessor and Owner
in Article 13 of the Master Lease. Additionally Sublessee agrees to and shall indemnify, defend and hold
harmless Sublessor against liability, loss, cost, damage, liens and expense imposed upon Sublessor arising
out of Sublessee’s failure to fulfill and maintain the required insurance during the term of this Sublease.
Sublessee further acknowledges that, except as specifically set forth herein, neither Owner nor Sublessor
has made any representations or warranties whatsoever with respect to the Sublease Premises, and
Sublessee agrees that neither Owner nor Sublessor has any obligation to alter or repair the Sublease
Premises or to prepare the same in any way for Sublessee's occupancy or use. With respect to the door
which adjoins the Sublease Premises to the balance of the Master Premises and is located on the western
wall between the Sublease Premises and Master Premises directly above the restrooms located within the
Master Premises, Sublessor shall install a deadbolt lock in order to prohibit passage from the Sublease
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Premises to the balance of the Master Premises. Sublessee hereby expressly acknowledges and agrees
that it shall be required to construct its own restrooms as part of its Initial Alterations (as defined in
Section 11 hereinbelowof this Sublease) and shall not have the right to enter into the balance of the
Master Premises for any purposes, including but not limited to the use of the restrooms located in the
balance of the Master Premises. Except as otherwise provided in this Sublease, Sublessor shall not have
the right to enter the Sublease Premises for any purposes.

+12. Alterations.

(a) General Provisions regarding Alterations. Before proceeding with the Initial Alterations
and any other alteration, addition or improvement (collectively "Alterations"), Sublessee shall obtain the
prior written consent of Sublessor and Owner pursuant to and when required under the applicable
provisions of the Master Lease and this Sublease, and Sublessor shall not unreasonably withhold or delay
consent, provided, however, Sublessee may, without securing Sublessor’s prior consent, perform
Alterations to the interior of the Sublease Premises, which Alterations do not cost more than Twenty-Five
Thousand Dollars ($25,000.00) per year, in the aggregate. Sublessee acknowledges and agrees that,
notwithstanding anything herein to the contrary, with respect to any Alterations installed by Sublessee,
Sublessor shall have no responsibility whatsoever for the installation or proper functioning of, or the cost
of correcting any of the Alterations or the removal thereof, or any compliance with requirements of the
Master Lease, and Sublessee shall bear the entire responsibility therefor. If Alterations by Sublessee are
consented to by Sublessor and Owner, Sublessee shall comply with all of the covenants of Sublessor
contained in the Master Lease pertaining to the performance of such Alterations along with any
conditions required by Sublessor. In addition, Sublessee shall indemnify, defend and hold harmless
Sublessor against liability, loss, cost, damage, liens and expense imposed on Sublessor arising out of the
performance of Alterations by Sublessee. Sublessor hereby agrees that Sublessee shall not be required at
the end of the term of this Sublease to remove any of the tenant improvements or Alterations which are
already in place at the Sublease Premises at the Effective Date of this Sublease. Conversely, te-the-extent
regquired-by—Sublesser;—Sublessee shall be required at the end of the Term of this Sublease to remove
thethose Initial Alterations and any—ef-the—other tenant improvements or Alterations eensented—te—by
Sublesser—which-are-added to the Sublease Premises during the Term of this Agreement_if required by
Sublessor in writing at the time of installation.

(b) Initial Alterations. It is Sublessee’s intent to perform improvements to the Premises (the
“Initial Improvements”) and, accordingly, promptly following the Effective Date Sublessee shall submit a
space plan with respect to the Initial Improvements for the approval of Sublessor and Owner. The
provisions of Section I, Paragraphs D and E of Exhibit C of the Master Lease are hereby incorporated in
this Sublease with the same effect as if entirely rewritten herein and shall fix the rights and obligations of
the parties hereto with respect to the subject matter thereof as if Sublessor and Sublessee were,
respectively, the "landlord" and "tenant" named in such provisions;previded;—hewever—that-altheugh.
Sublessor agrees-thatit-shall use its best efforts to obtain Owner’s consent to the Initial Improvements in
accordance with the time periods set forth in Section I, Paragraph D, and the Inmal Term and Sublessee s
obligation to pay Rent shall b
f%gﬂfd%%&s—ﬁf—%%%fhfh%ﬂ—hﬁpf%%m%ﬂ&—df%eeﬁ}p{%ﬁed—be extended bV any delav by Owner in
providing such consent. With respect to the performance by Sublessee of the Initial Improvements, the
terms and provisions of Section III of Exhibit C of the Master Lease are hereby incorporated in this
Sublease with the same effect as if entirely rewritten herein and shall fix the rights and obligations of the
parties hereto with respect to the subject matter thereof as if Sublessor and Sublessee were, respectively,
the "landlord" and "tenant" named in Section III of Exhibit C of the Master Lease, provided, however,
that Sublessee is not receiving any tenant improvement allowance and Sublessor is not constructing any
improvements to the Sublease Premises, and, accordingly, the second paragraph of Section III of Exhibit
C of the Master Lease (which addresses the Tenant Improvement Allowance) shall be deemed deleted, the
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second to last paragraph of Section III Of Exhibit C of the Master Lease (which addresses the “Landlord’s
Substantial Completion” shall be deemed deleted), and clauses (a) through (d) of the fifth paragraph of
said Section III shall be deemed applicable as of the Effective Date.

12:13. No Brokers. Neither Sublessor nor Sublessee has had any relationship or dealings with
any real estate broker in connection with this Sublease, provided, however, Sublessee has advised
Sublessor that (“ ”), has represented Sublessee.
Notwithstanding the foregoing, Sublessor shall not be required to pay any commissions to
Sublessor and Sublessee each shall indemnify, defend and hold the other
harmless from any claims by any real estate broker who has or alleges that it has represented Sublessor or
Sublessee and is entitled to a commission in connection with this Sublease. Sublessee hereby discloses.
and Sublessor acknowledges, that one or more of the principals of Sublesee is licensed in Arizona as a
real estate broker or salesperson.

13-14. General Indemnification. Sublessee shall indemnify and save harmless Sublessor against
and from any and all liability, damage, expense, cause of action, suits, claims or judgments for injury or
death to persons or damage to property sustained by anyone in and about said Sublease Premises or any
part thereof, arising out of or in any way connected with Sublessee's use or occupation of the Sublease
Premises or this Sublease. Sublessor shall indemnify, defend and save harmless Sublessee against and
from any and all loss, liability, damage, expense, cause of action, suits, claims or judgments for injury or
death to persons or damage to property sustained by anyone in and about the Sublease Premises, the
Master Premises, or any part thereof, arising out of or in any way connected with the acts or omissions of
Sublessor, Sublessor's use of the Master Premises, or any failure of Sublessor to comply with its
obligations under this Sublease or under the Master Lease. The foregoing indemnities shall survive the
expiration or earlier termination of this Sublease for any acts or omissions occurring prior to such
expiration or earlier termination and shall additionally include the retention of legal counsel and related
reasonable attorneys' fees and investigation costs (as well as other reasonable and related costs, expenses
and liabilities) from the first notice that any claim or demand is to be made or may be made.

+4:15. Compliance with Laws. The provisions of Article 12 of the Master Lease (helding
everCompliance with Laws) are hereby incorporated in this Sublease with the same effect as if entirely
rewritten herein and shall fix the rights and obligations of the parties hereto with respect to the subject
matter thereof as if Sublessor and Sublessee were, respectively, the "landlord" and "tenant" named in
Article 12 of the Master Lease.

145:16. Insurance. Sublessee shall maintain its own insurance on the equipment, furnishings and
other personal property in and about the Sublease Premises and shall indemnify and hold Sublessor
harmless from and against any and all costs, expenses (including reasonable attorneys’ fees), claims,
demands or liabilities arising out of loss of or damage to the property located in or about the Sublease
Premises, regardless-ofeauseexcept where arising from the negligence or willful misconduct of Sublessor
or its employees, contractors, agents, customers, invitees, or licensees. Sublessee, at its sole cost and
expense, shall obtain and maintain in effect as long as this Sublease remains in effect and during such
other time as Sublessee occupies the Sublease Premises or any part thereof, insurance policies providing
coverage pursuant to Article 14 of the Master Lease. Such commercial general liability insurance policies
shall name Owner, Owner’s managing agent, and Sublessor as additional insureds. Sublessee shall
deposit certificates of such required insurance with Sublessor prior to the earlier to occur of: (a) the
Commencement Date of this Sublease, or (b) Sublessee’s occupancy of the Sublease Premises, which
certificates shall contain a provision stating that such policy or policies shall not be cancelled or
materially altered except after thirty (30) days’ written notice to Sublessor. Sublessee shall have the right
to provide the coverage required herein under blanket policies provided that the coverage afforded shall
not be diminished by reason thereof.
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17. Parking. Sublessee shall be entitled to exercise the parking rights granted to Sublessor
under the Master [ ease.

1+6-18. Notices. Any notice, election, communication, request or other document or demand
required or permitted under this Sublease (“Notices”) shall be in writing and shall be deemed delivered
(a) when received if hand delivered, or (b) the date of delivery, refusal or non-delivery indicated on the
return receipt, if deposited in a United States Postal Service Depository, postage prepaid, sent certified or
registered mail, return receipt requested, or (c) when delivered if sent via recognized commercial courier
service providing for a receipt. Notices to Sublessor prior to the date Sublessor delivers possession of the
Sublease Premises to Sublessee shall be given to Sublessor at the address first set forth above and
thereafter to the following address:

Notices to Sublessee prior to the Commencement Date shall be given to Sublessee at the address
first set forth above and thereafter at the following address:

By giving the other party hereto at least ten (10) days' prior written notice thereof in accordance with the
provisions hereof, each party hereto shall have the right from time to time to change its respective address
and specify as its address any other address within the United States of America.

+719. Sublease and Exhibits. This Sublease and any Exhibits attached hereto:

(a) Contain the entire agreement among the parties hereto with respect to the subject
matter covered hereby;

(b) May not be amended or rescinded except by an instrument in writing executed by
each of the parties hereto;

() Shall inure to the benefit of and be binding upon the successors and permitted
assigns of the parties hereto; and

(d) Shall contain the following exhibits which are hereby incorporated herein and
made a part of this Sublease:

EXHIBIT A - SUBLEASEPREMISES
EXHIBITB COPY OF MASTER LEASE
18- EXHIBIT B - SUBLEASE PREMISES
20. Jurisdiction and Venue. Sublessor and Sublessee hereby consent to sole jurisdiction and

venue in the Superior Court of Maricopa County, Arizona (the "Court").

21. Attorneys’ Fees. In the event of any litigation between Sublessor and Sublessee to
enforce any provision of this Sublease, or any right of either party hereto, the unsueeessful-party-efsueh
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litigation-shall-payte-the-prevailing party, as determined by the Court, shall be entitled to all reasonable

costs and expenses as deternnned by the Court 1nc1ud1ng reasonable attorneys fees, 1ncurred therein.

19-22. Sublessor Right of Entry. Sublessor reserves the right, on reasonable prior notice, to
inspect the Sublease Premises, or to exhibit the Sublease Premises to persons having a legitimate interest
at any mutually acceptable time during the term of this Sublease, provided that Sublessor uses its best
efforts to minimize the extent and duration of any interference with Sublessee’s business operations at the
Sublease Premises.

20-23. Owner’s Consent. Sublessee hereby acknowledges and agrees that this Sublease is
subject to and expressly conditioned upon the delivery by Owner of a writing signed by Owner (the
"Consent") pursuant to which Owner shall consent to this Sublease. Sublessee and Sublessor shall
cooperate in good faith with each other and shall comply with any reasonable request made by Owner in
the procurement of the Consent In the event Owner’s consent is not obtained by the Commencement

an esse 5 he-terms-an SHORS his ease, Sublessee’s sole remedy
shall be to terrnrnate th1s Sublease by written notice dehvered to Sublessor no 1ater than five (5) days after
the Commencement Date, in which event the Security Deposit and Pre-PaidPrepaid Rent shall be returned
to Sublessee.

21— Miseellaneeus—<a)24.  Signage. Sublessee shall have the right to install its typical sign
on the front of the Demised Premises. In the event a panel on any monument located within the Shopping

Center (as defined in the Master Lease) is available and SubtenantSublessee obtains the Owner’s consent
to SubtenantSublessee’s installation within the sign panel of its typical sign, Tenant shall have the right to
install its sign on such panel, provided, further, that all signage installed by Tenant shall comply with the
terms an provisions of Article 17 and Exhibit B of the Master Lease.

5)25. Conflicting Provisions. In case of any conflict or inconsistency between the provisions of
the Master Lease and those of this Sublease, the provisions hereof shall, as between Sublessor and
Sublessee, control.
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