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Ethical Rules Review
Group (ERRG)

m Appointed by Board of Governors
in January 2001

m 17 members from diverse practice
areas and settings

m Monthly meetings (6 hours each)
from February 2001 to March
2002

Materials Considered

m Existing Arizona Rules

m Pending Proposals

m Ethics 2000 Draft Report
m Ethics 2000 Final Report

m 2002 Model Rules as approved by
ABA




A Typical ERRG Meeting

Member Input

m ERRG initial Report issued in March
2001

= Posted on Bar Web site with comment
form

= Summary article published in Arizona
Attorney

= 11 Town Halls conducted throughout
the State

Refining the Proposals

= Monthly meetings from May to September
2002 to consider comments

= Many changes made to initial proposals

= Final Report submitted to Board in October
2002

= Board made additional changes

= Final proposal submitted to Supreme Court
in December 2002




Significant Changes

= New requirements for writings

= Screening permitted to cure some
conflicts

= New permissive disclosure exceptions
for confidential information

m Restructuring of advertising rules

Put it In Writing

= All fee agreements — not just
contingent fee agreements

= This could be trap for the
uninformed/unwary

= Client consents to/waivers of conflicts
must be in writing

New Rules

m Sale of Law Practices (1.17)
m Prospective Clients (1.18)

m Third-Party Neutrals (2.4)

m Ancillary Services (5.7)




Preamble and Scope

m References to “zealous”
representation eliminated

m Lawyers expected to act
“honorably”

m Comments are guides to
interpretation, not binding

Fee Agreements — ER 1.5

m All fee agreements must be in writing

= Contingency fee and fee-splitting
agreements must be signed by the
client

m Agreement with client may limit scope
of representation

No Longer OK — If It Ever




“Earned Upon Receipt”
Fees

m Client must receive written
notice that:
—Lawyer may be discharged at any
time
—Portion of fee may be refundable,
depending on value received

m Does not apply to “true retainers”

Confidentiality — ER 1.6

= Mandatory disclosure in cases of
imminent death or serious bodily harm

= Permissive disclosure to
prevent/remediate financial harm

= Permissive disclosure to secure ethical
advice

= Permissive disclosure to defend
yourself or to comply with court order

Confidentiality — The
“Enron” Rule

Permissive disclosure of confidential
information:

— to prevent the client from committing a
crime or fraud reasonably certain to
produce financial injury to third parties
through use of the lawyer’s services

— to mitigate or rectify such financial injury
that has occurred or is reasonably certain
to occur




Conflict Rules — ER 1.7
and 1.9

= Will be restructured to make
clearer

m Essentially no change in substance

m Conflict waivers/consents must be
in writing

m Screening is a cure in some
instances

m "Personal Conflicts” not imputed

This Is a “Personal
Conflict”

Screening

m For former government
lawyers

m For lateral hires, but not
litigators

m For lawyers who interview
prospective clients




Conflicts — Specific
Practices

= Agreements precluding client from
reporting lawyer to professional
authorities are prohibited (1.8(h))

= Sex with client is unethical, unless
there was a pre-existing consensual
sexual relationship (1.8(3))

Organization as Client
(ER1.13)

= Amended in 2004

» If constituent acting or about to act illegally,
lawyer must act in organization’s best
interest

= May include reporting matter to higher
authority

m If highest authority refuses to rectify, can
reveal confidential information to prevent
injury.

OK, You Get Fired — Now
What?




Liens on Client Files (ER
1.16)

m Codifies Rule that lawyer may
perfect lien on client file only if
client’s interests will not be
prejudiced

= Client’s “file” does not include
“internal practice management
memoranda”

Can He Now Represent
the Other Side?

Prospective Clients (ER
1.18)

m Lawyer must preserve confidences of
prospective clients even if not
eventually retained

= Does not apply to unilateral,
unsolicited communications or
disqualification set-ups

» Disqualification may be avoided
through screening




Third-Party Evaluations
(ER 2.3)

= Client consent not required where
lawyer believes providing it is
compatible with client’s interests

= Client consent must be obtained where
evaluation likely to have material
adverse effect on client’s interests

Limits on Prosecutors

= May not subpoena lawyer to present
evidence concerning past or current client
unless no privilege applies, information is
essential to prosecution, and there is no
feasible alternative (3.8(e))

= May not make extrajudicial statements that
are likely to heighten public condemnation
of accused (3.8(f))

Inadvertent Disclosures -
ER 4.4(b)

» Lawyer who receives inadvertently
transmitted document must notify
opposing counsel

= Lawyer must preserve status quo for
reasonable period of time after
providing notice




Unauthorized Practice
(ER 5.5)

= Amended in 2004

m Pro hac vice admission required for
court appearances

= In-house counsel exempt

m Actions ancillary to practice in home
state not UPL

m Doesn’t apply to Arizona lawyers

New Ancillary Services
Rule — ER 5.7

» Ancillary services are related services
that do not constitute practice of law

m If provided through firm, Rules of
Professional Conduct apply

» If provided by separate entity, Rules
do not apply, provided client is warned

Limited Legal Services
Programs — ER 6.5

= The “Law Day” or “Legal Hotline” Rule

m Applies where “representation” of
“client” will only be a limited
consultation

m Permissible unless lawyer actually
knows it will represent a conflict
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Advertising Rules

= Return to the Model Rules structure

= Communications must be
“predominantly informational” and
cannot be false or misleading

m Applies to electronic communications

m Special Rule — ER 7.2(e) — for ads on
electronic media

Electronic Media Ads

m Disclaimers must be both
noticeable and understandable

m No use of actors or stand-ins

Still Not Permitted
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