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Richard L. Settle, Professor of Law at the Seattle University (formerly University of Puget Sound) School of Law from 1972 to 2001, now is Professor of Law Emeritus at the Law School and will teach land use, environmental, administrative and property law courses on an occasional basis.  He continues to actively practice land use, environmental, administrative and municipal law with Foster Pepper & Shefelman PLLC (206-447-8980; settr@foster.com), representing a wide variety of clients, consulting with public and private law offices, serving as expert witness, and mediating disputes.  He has written numerous articles and papers on land use and environmental law, including Washington’s Growth Management Revolution Goes to Court, 23 Seattle U. L. Rev. 5 (1999); The Growth Management Revolution in Washington: Past, Present, and Future, 16 U. of Puget Sound L. Rev. 867 (1993); Regulatory Taking Doctrine in Washington: Now You See It, Now You Don’t, 12 U. Puget Sound L. Rev. 339 (1989).  He is the author of two treatises:  WASHINGTON LAND USE AND ENVIRONMENTAL LAW AND PRACTICE (Butterworth Legal Publishers, 1983); and THE WASHINGTON STATE ENVIRONMENTAL POLICY ACT, A LEGAL AND POLICY ANALYSIS (1987, 1990-2001 annual revised editions).  He has been an active member of the Environmental and Land Use Law Section of the WSBA.  He has been on the Executive Board (1979-1985); Chairperson-elect, Chairperson, and Past-chairperson (1982-1985); and Co-editor of the Environmental and Land Use Law Newsletter (1978-1984).

I. INTRODUCTION
During the past year, all of the SEPA developments were judicial.  There were no statutory amendments to SEPA and no amendments to the SEPA Rules.

The Supreme Court opined on an important SEPA issue, and the Court of Appeals decided significant SEPA issues in five published decisions and four unpublished decisions that have no precedential effect.

In Tiffany Family Trust v. City of Kent, 155 Wn.2d 225, 119 P.3d 325 (2005), the Supreme Court, in distinguishing mitigation fees under SEPA from LID assessments, acknowledged for the first time that SEPA authorizes local governments to impose the obligation to pay fees, as conditions to development approval, “to mitigate the specific adverse environmental impacts” that would result from proposed development.  RCW 43.21C.060.  The Court explained that while mitigation fees are imposed to remedy the impacts development would have on others, LID assessments are imposed to require landowners to pay for the special benefits they receive from local improvements.  Because the Court concluded that the challenged fees were LID assessments and not SEPA mitigation fees, the Court’s pronouncements regarding the latter were nonprecedential dicta.

In City of Olympia v. Thurston County, WL 3537685 Wash. App. Div. 2, 2005 (December 28, 2005), the Court addressed the issue of how a mitigation condition initially imposed in a MDNS should be legally characterized for purposes of determining whether SEPA’s limitations on administrative appeals precluded the developer’s appeal of the condition to the Board of County Commissioners..  The Court held that, because a County ordinance characterized mitigation requirements arising out of SEPA review as plat conditions, and because County Ordinances allowed two levels of administrative appeal for plat conditions, the appeal to the Board of County Commissioners was not barred by SEPA’s limitations on administrative appeals.

In East County Reclamation Company v. Bjornsen, 125 Wash. App. 432, 105 P.3d 94 (2005), the Court, without deciding whether the challenged FEIS was adequate, held that the Hearing Examiner had improperly evaluated the FEIS as the first phase of phased environmental review and remanded the issue of FEIS adequacy to the Examiner with directions to reassess the adequacy of the FEIS as an unphased impact statement.

In Pavlina v. City of Vancouver, 122 Wash. App. 520, 94 P.3d 366 (2004),  the developer apparently argued that the City violated RCW 43.21C.065 by imposing impact fees under RCW 82.02.050  for the same system improvements that were addressed by mitigation requirements under the City’s substantive SEPA authority.  The court disagreed because the new vehicle trips that would be generated by the proposed development had not been addressed in the City’s SEPA traffic impact analysis and mitigation requirements.  

Demonstrating once again that the path to judicial review of SEPA determinations is rife with traps for the unwary, in State Owned Forests, et al v. Sutherland, 124 Wn.App. 400, 101 P.3d 880 (2004), challengers of the adequacy of an EIS failed to obtain judicial review because it was not properly sought.  The Court held that certain planning actions by state forest agencies regarding the management of state-owned forests were “other proprietary decisions” that were excluded from judicial review under the Washington Administrative Procedures Act (WAPA).    The challengers had pled, in the alternative, other means of obtaining judicial review.  However, service of process, while proper under WAPA, did not comply with the statute governing actions for injunctive and declaratory relief.  Thus, the lawsuit was dismissed.

An opponent of a City ordinance regulating the location of adult retail use establishments challenged the ordinance on numerous bases, including the City’s issuance of a SEPA DNS.   World Wide Video v. City of Spokane, 125 Wn.App. 289, 103 P.3d 1265 (2005).  However, the Court held that the challenger had “waived” the right to obtain judicial review of this issue by failing to timely file and exhaust an administrative appeal of the DNS which was available in the City of Spokane.  The court apparently deemed irrelevant the challenger’s assertion that he requested a copy of the environmental checklist, but the City was unable to locate it, during the “pendency of this appeal.”

In unpublished opinions, the Court of Appeals addressed: collateral estoppel in the challenge of the adequacy of a joint NEPA/SEPA EIS where a federal court had upheld the adequacy of the EIS under NEPA, Citizens For Safety & Environment v. Washington State Department of Transportation, 2004 WL 2651499 (Wash. App. Div. 1); the requirement that a DNS be withdrawn and a new threshold determination be made to account for environmentally significant new information or changes in the proposal, Bargmann v. City of Ephrata, 2004 WL 1535621 (Wash. App. Div. 3); the scope of a proposal where SEPA and shoreline management review for some permits had been separated from review of other permits related to development of a waterfront home, Manza v. Shorelines Hearings Board, 2005 WL 154942 (Wash. App. Div. 2); and  whether making a future hypothetical restoration project more difficult constitutes an adverse environmental impact, Crawford v. City of Shoreline, 2005 WL 519058 (Wash. App. Div. 1).

II. SEPA IMPACT FEES

In Pavlina v. City of Vancouver 122 Wash. App. 520, 94 P.3d 366 (2004), the developer apparently argued that the City violated RCW 43.21C.065 by imposing impact fees for the same system improvements that were addressed by mitigation requirements under the City’s substantive SEPA authority.  The court disagreed because the new vehicle trips that would be generated by the proposed development had not been addressed in the City’s SEPA traffic impact analysis and mitigation requirements.   

The Supreme Court, in dicta, has explained in some detail the legal limitations on mitigation fees imposed under SEPA authority Tiffany Family Trust v. City of Kent, 155 Wn.2d 225, 119 P.3d 325 (2005).  The Court noted:  that SEPA authorizes local governments to impose mitigation fees under SEPA authority, RCW 43.21C.060; that such  fees may be imposed as conditions to development approval to mitigate specific adverse environmental impacts that would result from the proposed development; that, in exchange for the adverse impacts that the proposed development is expected to cause, the developer may be required to either act in some manner or pay for a portion of nearby improvements intended to address those impacts; that government may not charge fees for the same impact under both RCW 43.21C.060 and RCW 82.02.050; and that mitigation fees must be reasonable and capable of being accomplished.  In distinguishing SEPA mitigation fees from LID assessments, the Court noted that mitigation fees are imposed to remedy the burdens a development would impose on others while LID assessments require landowners to pay for the special benefits they receive from local improvements.  In light of the different purposes of, and bases for measuring, mitigation fees and impact fees, on the one hand, and LID assessments, on the other, the Court opined that the two kinds of fees are not necessarily overlapping or duplicative.  Thus, the imposition of impact fees on a development does not necessarily preclude LID assessments on the same property.

III. PHASED EIS REVIEW

In East County Reclamation Company v. Bjornsen, 125 Wn. App. 432, 105 P.3d 94 (2005) (Review Denied, 9/7/2005, 155 Wash.2d 1005, 120 P.3d 577) (Opinion revised after granting motion for reconsideration), opponents of a privately owned solid waste landfill appealed the adequacy of an FEIS prepared for proposed permits that would allow the construction and operation of the landfill.  The Examiner ruled that the FEIS was inadequate and that the conditional and solid waste permit and covenant release applications were governed by pre-application regulations, in which the applicant had vested rights, and some post application regulations for which the applicant had waived its vested rights.  

The SEPA EIS adequacy and vested rights issues eventually reached the Court of Appeals.  The Court remanded the EIS adequacy appeal and permit applications to the Examiner.  

The Court rejected applicant’s argument that the FEIS be regarded as the first phase of phased environmental review and held that EIS adequacy be determined on the basis of legal standards for an unphased EIS.  The Court reasoned that the more lenient standards governing the adequacy of the first phase of a phased EIS apply only where the EIS was explicitly so-characterized when it was prepared, as required by WAC 197-11-060(5)(e).  However, it should be noted that this subsection of the SEPA Rules explicitly requires such explicit characterization only “[w]hen a lead agency knows it is using phased review.”  The Court also reasoned that this EIS did not qualify for evaluation under the rules governing an early stage EIS because the FEIS was explicitly characterized as the only environmental review that would be done for all the permits and approvals that would allow construction and operation of the landfill.  The court suggested that a phased EIS for this project might amount to improper “piecemealing” of environmental review.

The Court also said that the Examiner must determine the adequacy of the FEIS “under the law in effect at the time East filed its application.”  The Court did not explain how the law governing EIS adequacy, as opposed to the regulations governing the permit applications, had changed since East’s applications were filed.

On the vested rights issue, the Court held that development proposals must be reviewed under the regulations that were applicable to the applications at the time they were filed and that an applicant may not “cherry pick” pre-application and post-application regulations in determining the regulations that govern an application:

“If an applicant wishes to take advantage of a change in the law allowing a previously prohibited land use, it may do so by withdrawing its original application and submitting another.”  

However, the Court went on to say that a developer may “elect to exceed the previous regulations and meet the modern regulations if it chose but could not be required to do so.”

IV. Administrative APPEALS

In City of Olympia v. Thurston County Board of Commissioners, ____ Wn.App. _____, _________ P.3d _______ (2005), the Court addressed a SEPA issue that is not clearly resolved by the language of SEPA or the SEPA Rules.  For purposes of applying SEPA’s limitations on administrative appeal, in RCW 43.21C.075 and WAC 197-11-680, how should a mitigation requirement, imposed on a developer through the MDNS process, be characterized when it is challenged by the developer?  Should the mitigation measure be deemed a part of the threshold determination and, thus subject to appeal only if an appeal of the MDNS is allowed by SEPA and  local SEPA procedures?  Or should the mitigation measure be characterized as a substantive SEPA condition and, thus, subject to administrative appeal if SEPA and the local SEPA procedures allow such an appeal?  Apparently, under Thurston County ordinances, an appeal to the Board of County Commissioners would not have been allowed regardless of whether the condition was characterized as part of the threshold determination or as a substantive SEPA condition.  

However, even though the mitigation measure would not have been appealable under SEPA’s and the County’s limitations on administrative SEPA appeals, the Court held that the condition was appealable under non-SEPA County authority, as a plat condition.  The Court reasoned that under County ordinances:(1) mitigation measures that arise out of SEPA review are treated as  plat conditions; and, (2), as such,  are appealable first to the Hearing Examiner and then to the Board of County Commissioners. 

The decision suggests that SEPA limitations on administrative appeals may be avoided by locally characterizing an action as based on non-SEPA regulatory authority even if the action initially was taken under SEPA authority.  In addition, the Court noted, but did not base its decision on, the fact that the City of Olympia and the developer stipulated that the mitigation fees imposed by the MDNS would be treated as conditions of plat approval and not threshold determinations, raising the question of whether a stipulation to administrative appellate jurisdiction overrides legal limitations of jurisdiction

Since, the Court held that the administrative appeal of the mitigation condition was allowed only as a plat condition and not as a SEPA determination, presumably, the developer may not challenge the condition on the basis of substantive SEPA limitations, RCW 43.21C.060, but only on the basis of  non-SEPA legal limitations on regulatory conditions. 

V. JUDICIAL REVIEW

Judicial review of state agency action for noncompliance with SEPA is available under the Washington Administrative Procedures Act, RCW Ch. 34.05 (WAPA).   As long as the state action, for which SEPA noncompliance is asserted, is subject to review under WAPA, so are the SEPA noncompliance claims.  This means of obtaining judicial review generally has not been controversial.  

However, in one case, state agencies successfully argued that their actions were not reviewable under WAPA and, thus, the adequacy of their EIS prepared for such actions was not reviewable under WAPA.  In State Owned Forests, et al v. Sutherland, 124 Wn.App. 400, 101 P.3d 880 (2004) environmental organizations challenged the adequacy of the EIS prepared for proposed actions of the Department of Natural Resources (DNR) and the Board of Natural Resources (BNR) to extend, for an additional three years, the duration of the Forest Resources Plan by which state-owned forest lands are managed by DNR, as trustee.  DNR determined that the extension of the Plan was a major action significantly affecting the environment and issued a SEPA addendum incorporating by reference two EISs previously prepared for the State’s federal habitat conservation plan and the State Forest Practices Rules to implement the  Forests and Fish Report.  The adequacy of the agencies’ SEPA compliance was challenged in a lawsuit seeking declaratory and injunctive relief and served in accordance with the provisions of WAPA.  The agencies moved for summary judgment seeking dismissal of the lawsuit because the extension of the Forest Resources Plan was an “other proprietary decision” that was excluded from judicial review under WAPA.  RCW 34.05.010(3)(c).   In addition, the agencies apparently argued that judicial review of SEPA compliance was not available, apart from WAPA, under laws governing declaratory judgment and injunctions because the lawsuit, although properly served under WAPA, was not properly served under the general pleading statute (RCW 4.92.020).  The Court of Appeals agreed with the agencies’ contentions, holding that the Forest Resources Plan was an "other proprietary decision” not reviewable under WAPA and dismissing the lawsuit against DNR because it was not properly served under the general pleading statute.  The Court noted the parties’ agreement that review of the decision to extend the Forest Resources Plan was “available through other means including a constitutional writ.”  However, the opinion did not indicate that the challengers had sought review by constitutional writ.

VI. THE ENIGMA OF CUMULATIVE IMPACTS

Challengers of EIS adequacy often claim impact statements are inadequate for failing to analyze “cumulative impacts.”  Such challenges also may be made of threshold determinations.  These  challenges usually fail to specify precisely what is meant by “cumulative impacts” and what cumulative impacts should have been analyzed See, e.g., Boehm v. City of Vancouver, 111 Wash. App. 711, 719, 47 P.3d 137 (2002).  The SEPA Rules, without explanation or definition, require environmental checklists and impact statements to include “cumulative impacts,” WAC 197-11-060(4)(d)-(e), and case law has not definitively addressed what is meant by “cumulative impacts.”  

Implicitly, cumulative impacts seem to be the combined effects of the proposal along with those of other actual or potential proposals.  However, such broad characterization of cumulative impacts begs to least two questions.  How interrelated must the impacts of the proposal and other existing or potential future proposals be to require that they be analyzed together as cumulative impacts?  And how probable must potential future proposals be to require that their impacts be identified and analyzed, in combination with those of the instant proposal, before such potential future proposals have been made?

Unless reasonably limited, requiring the analysis of conceivable cumulative impacts of conceivable future proposals could infinitely expand the scope of environmental review.  Thus, SEPA limits the scope of environmental review to impacts that are “probable” and “significant.”  RCW 43.21C.031.  The impacts of potential future proposals must be cumulatively assessed only when the instant proposal would be a necessary antecedent for such potential future proposals Boehm v. City of Vancouver, supra (“cumulative impact analysis need only occur when there is some evidence that the project under review will facilitate future action that will result in additional impacts”); Tucker v. Columbia Gorge Comm’n, 73 Wn. App. 74, 81-83, 867 P.2d 686 (1994).  Most fundamentally, the scope of cumulative impact analysis is limited by the rule of reason that does not require assessment of remote and speculative impacts See, e.g., Cheney v. Montlake Terrace, 87 Wn.2d 338, 552 P.2d 184 (1976).
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