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This paper will discuss the causes of action potentially available to challenge a SEPA determination, the different standards of review that may apply to such causes of action, and related procedural issues that arise in judicial appeals of SEPA decisions.

A. Judicial Review Of SEPA Decisions Must Be Joined With Judicial Review Of The Underlying Governmental Action

In order to bring a judicial challenge to a SEPA decision one must simultaneously challenge the underlying government action:

RCW 43.21C.075

(6)(a)  Judicial review under this chapter shall without exception be of the governmental action together with its accompanying environmental determination.

Depending on the nature of the underlying governmental action, therefore, judicial review may be under the Land Use Petition Act, Chapter 36.70C RCW (“LUPA”); under the Administrative Procedures Act, Chapter 34.05 RCW; under the statutory writ of certiorari, Chapter 7.16 RCW; under the constitutional writ of certiorari; under the Declaratory Judgment Act, Chapter 7.24 RCW; at least partly under the statute for issuing injunctions, Chapter 7.40 RCW; and perhaps under other causes of action as well.  

LUPA applies to “land use decisions” as defined in RCW 36.70C.020, and is the exclusive means of reviewing land use decisions, with the exceptions stated in RCW 36.70C.030.  The actions of state agencies, and many important decisions of local government, are not subject to review under LUPA.  The Administrative Procedures Act (APA), Section 34.05.570, is the means of judicial review of the actions of state agencies and boards, including project proponents such as WSDOT, regulatory agencies such as DOE and DNR, and review bodies such as the Growth Management Hearings Board (which reviews the SEPA determinations of local governments on many non-project actions), and the Shorelines Hearing Board (which usually will be reviewing the SEPA determinations of local governments).  The actions of special purpose governmental entities such as ports, water districts, and transit authorities are still subject to review by writs of certiorari under Chapter 7.16 RCW.  Legislative decisions of local governments may be reviewable only by declaratory judgment or constitutional writ.

Care must be taken in choosing the correct cause of action.  In Witt v. Port of Olympia, __ Wn. App. __, __ P.3d __ (Div. II, Dec. 2004), a neighbor of the Port’s airport brought a LUPA challenge to a MDNS issued by the Port for its Runway Relocation Projects (the decision does not explain the nature of the underlying governmental decision made by the Port).  The Port moved to dismiss on the grounds that the petitioner did not comply with the service requirements of RCW 4.28.080 because the petitioner delivered the LUPA Petition to a temporary, part-time intern at the Port’s offices rather than to someone with authority to accept service.  The trial court agreed and dismissed the Petition, and the Court of Appeals affirmed.  The court and the parties failed to recognize, however, that the petition should have been dismissed on an even more fundamental ground: LUPA does not apply to challenges to decisions by Ports and other special purpose governmental entities.  LUPA is the exclusive means of judicial review of the land use decisions of a “local jurisdiction,” which is defined to mean only “a county, city, or incorporated town.”  RCW 36.70C.020(2).

Division I made a similar error in dicta in Wells v. Whatcom County Water District No. 10, 105 Wn. App. 143, 19 P.3d 453 (2001).  A citizen’s group brought a LUPA challenge to the County’s approval of a conditional use permit (CUP) for a sewer interceptor.  The trial court reversed, in part because the hearing examiner had refused to require a supplemental EIS.  The water district had acted as its own lead agency under SEPA, had prepared an EIS, and had published a Notice of Action pursuant to RCW 43.21C.080(1).  The citizen’s group had not appealed the adequacy of the EIS when the water district published a Notice of Action, and the Court of Appeals therefore reversed the trial court and held that the challenge to the adequacy of the EIS was time-barred and could not be brought in the LUPA challenge to the County’s conditional use permit.  In its discussion the Court of Appeals stated:

 . . . to the extent Wells and WDF are attacking the adequacy of the FEIS, their challenge is untimely under SEPA because they failed to file a LUPA petition within the time allowed by RCW 43.21C.080.

Wells, 19 P.3d at 456.  Since the water district had acted as its own lead agency under SEPA and published the Notice of Action, and since LUPA applies only to the land use decisions of counties, cities, and incorporated towns, a challenge to the adequacy of the water district’s FEIS could not be brought by LUPA petition.

A trap for the unwary is the fact that a local government can issue a SEPA decision that a project opponent has no reason to appeal unless the project proponent appeals the underlying governmental action.  In Lakeside Industries v. Thurston County, 119 Wn. App. 886, 83 P.3d 433 (2004), the County issued an MDNS for a proposed asphalt manufacturing plant.  Opponents of the plant appealed to the Hearing Examiner, who denied the SEPA appeal and issued a Special Use Permit for the project.  The opponents appealed the Permit to the County Commissioners, who reversed the Hearing Examiner and denied the owner a Special Use Permit.  The Hearing Examiner’s SEPA decision was not appealable to the Commissioners, however. The owner appealed the denial of the Special Use Permit to superior court and the opponents of the project then sought, after the expiration of LUPA’s 21-day appeal period, to appeal the MDNS.  The appeal was dismissed as untimely.  The project opponents argued, unsuccessfully, that because a SEPA decision cannot be appealed without appealing the underlying land use decision, their first opportunity to appeal was after the owner appealed the denial of the Use Permit, and the LUPA appeal period should be extended or their appeal allowed as a counterclaim.  

In this situation, where a party has no reason to challenge the underlying governmental action but wishes to appeal the government’s SEPA determination if another party appeals the underlying governmental party, a separate appeal of the SEPA determination presumably should be filed even though the statute requires that appeals of SEPA determinations be “together with” an appeal of the underlying governmental action.  The SEPA appeal will be moot if the underlying governmental action is not challenged, and if it is challenged, then the appeals can be considered together.

B. The Standard Of Review May Vary According To The Cause Of Action Used To Challenge The Underlying Governmental Action

Each of the statutes used to challenge SEPA decisions sets forth its own standards of review.  While many of these standards of review are identical or similar, there are important differences: the APA includes an “arbitrary and capricious” standard but not a “clearly erroneous” standard, and the standard of review under the writ statute, once “arbitrary and capricious,” may now be “substantial evidence” and “error of law.” Freeburg v. Seattle, 71 Wn. App. 367, 370 n.3, 859 P.2d 610 (1993).

LUPA does not contain an “arbitrary and capricious” standard, but it does contain a “clearly erroneous” standard, RCW 36.70C.120(1)(d), and it defines the kind of decision to which the standard applies:

(d) The land use decision is a clearly erroneous application of the law to the facts.

The SEPA statute is largely silent on the standard of review for judicial challenges to the SEPA actions of government, although RCW 43.21C.090 states that “substantial weight” shall be accorded threshold determinations and EIS-adequacy determinations:

RCW 43.21C.090
Decision of governmental agency to be accorded substantial weight.
In any action involving an attack on a determination by a governmental agency relative to the requirement or the absence of the requirement, or the adequacy of a "detailed statement", the decision of the governmental agency shall be accorded substantial weight.

This “substantial weight” language, which appears to require a court to give deference to the procedural SEPA decisions of government agencies, has led to at least two very different standards of review in the case law: “clearly erroneous,” and “contrary to law,” as discussed below.  In addition, it is not clear how the “substantial weight” requirement relates to the standards of review set forth in the statutes that govern the challenges to the underlying governmental actions.  In other words, does the standard of review in LUPA, or the APA, or the writ statute, also apply to the SEPA determination under review in the same action? 

Recent appellate decisions have directly applied LUPA’s standards of review to the SEPA determination that accompanied the land use decisions under review.  In Thornton Creek Legal Defense Fund v. City of Seattle, 113 Wn. App. 34, 52 P.3d 522 (2002), for example, Division I applied the standards of LUPA to the City’s approval of General Development Plans (GDPs) for the future expansion of Northgate Mall, and to the City’s SEPA determination that an SEIS was not required.  In setting forth the standard of review for both aspects of the appeal, the court cited the standards in RCW 36.70C.130 and applied LUPA’s “clearly erroneous” standard to the determination that an SEIS was not required:


Because the decision whether or not to require a SEIS involves an application of law to facts, it is subject to the “clearly erroneous” standard of review.

Thornton Creek, 113 Wn . App. at 57-58, citing RCW 36.70C.130 (1)(d).  The court also upheld the City’s action despite its failure to adopt an existing non-project EIS, by applying the “harmless error” standard in RCW 36.70C.130(1)(a):

(a) The body or officer that made the land use decision engaged in unlawful procedure or failed to follow a prescribed process, unless the error was harmless

Similarly, in Moss v. City of Bellingham, 109 Wn. App. 6, 31 P.3d 703 (2001), the court applied LUPA’s “clearly erroneous” standard to uphold a MDNS, and the court also held numerous procedural violations of SEPA to be harmless under LUPA’s “harmless error” standard.

The Courts do not appear to have been consistent, however, in applying to SEPA the standards of review in the statute that is used to review the underlying governmental action.  In Alpine Lakes Protection Society v. Washington State Department of Natural Resources, 102 Wn. App. 1, 979 P.2d 929 (2000), for example, the court applied the “clearly erroneous” standard to review of a DNS issued by the Department of Natural Resources, even though the challenge was brought under the APA which does not contain a “clearly erroneous” standard of review.  RCW 34.05.570(3).  Most recently, in Kettle Range Conservation Group v. Washington Department of Natural Resources, 120 Wn. App. 434, 85 P.3d 894 (2003), the court reviewed an MDNS issued by DNR for a Watershed Analysis using the clearly erroneous standard, but the court explained that the standard came not from the APA but from the requirement in the SEPA statute, RCW 43.21C.090, that a threshold determination be given “substantial weight.”  The court cited Norway Hill Preservation & Protection Ass’n v. King County Council, 87 Wn.2d 267, 275, 552 P.2d 674 (1976), to explain that “substantial weight” means that a DNS should be affirmed unless the court finds it to be “clearly erroneous.”  This appears to be inconsistent, however, with Short v. Clallam County, 22 Wn. App. 825, 593 P.2d 821 (1979), and Barrie v. Kitsap County, 93 Wn.2d 843, 613 P.2d 1148 (1980), both of which derived a de novo standard of review from the same statute.  Short applied this do novo standard to review of a Determination of Significance (DS), and Barrie applied it to review of the adequacy of an EIS.

C. Determinations of Nonsignificance (DNS and MDNS)

The standard of review originally applied by the courts was the highly deferential arbitrary and capricious standard (a standard of bare rationality, at least in theory), Narrowsview Preservation Ass’n v. City of Tacoma, 84 Wn.2d 416, 526 P.2d 897 (1974).  The courts soon changed the standard to the less-deferential “clearly erroneous” standard, as being more consistent with the policies of SEPA, Norway Hill, supra. 

This standard was first applied in case law reviewing local decisions under statutory writs of certiorari, and the writ statute, Chapter 7.16 RCW, contains Nineteenth Century language that the courts mostly ignored in favor of judge-made standards.  If this judge-made law of SEPA review applies regardless of the statute, then all negative threshold determinations presumably will be reviewed under the “clearly erroneous” standard.  If the standards of review are those that apply to the underlying governmental action, however, as the recent cases appear to indicate, then a DNS or MDNS reviewed under the APA (such as a DNS issued by a local government for an amendment to develop regulations that are appealed to a Growth Management Hearings Board) would not be reviewed under the “clearly erroneous” standard, since that standard does not appear in the APA.  The standard that presumably would apply would be the less deferential “error of law” standard in 34.05.570(3)(d):

(d) The agency has erroneously interpreted or applied the law. 

D. Determinations of Significance (DS)

The only case deciding the correctness of a DS, Short v. Clallam County, 22 Wn. App. 825, 593 P.2d 821 (1979), states that the courts should be more deferential of a DS than of a DNS in order to fulfill SEPA’s policies.  However, the court in fact adopted a less deferential standard of review by applying a “contrary to law” or de novo standard to the determination that the proposal constituted a “major action” under SEPA, requiring an EIS.  The court did apply the deferential “arbitrary and capricious” standard to the agency’s fact-finding.

Neither of these standards should apply to DS’s for local land use decisions if the courts continue to apply LUPA’s standards to SEPA determinations.  The local government’s findings of fact would be reviewed under the “substantial evidence” rather than the “arbitrary and capricious” standard, and the decision whether a proposal constitutes a “major action” would be an application of law to fact subject to review under the “clearly erroneous” test, not the “contrary to law” standard of Short.  

E. Adequacy of an EIS

According to Barrie v. Kitsap County, 93 Wn.2d 843, 613 P.2d 1148 (1980), “EIS adequacy is a question of law subject to de novo review.”  Under this standard there should be no deference to the lead agency’s determination, although the de novo standard must be qualified by the statutory requirement that “substantial weight” be given to the agency’s determination.  RCW 43.21C.090. 

Also, the courts have elaborated on this standard by articulating the judicially-created “rule of reason,” which is “a broad, flexible cost-effectiveness standard.”  Concerned Taxpayers v. State, 90 Wn. App. 225, 229, 951 P.2d 812 (1998). .

The de novo standard of review as articulated by the case law would not be applied to determinations of EIS adequacy under LUPA, however, since that standard applies only to pure questions of law under RCW 36.70C.130(1)(b):

(b) The land use decision is an erroneous interpretation of the law, after allowing for such deference as is due the construction of a law by a local jurisdiction with expertise.

A decision about the adequacy of an EIS under LUPA would necessarily be decided under the clearly erroneous standard:

(d) The land use decision is a clearly erroneous application of the law to the facts

The “clearly erroneous” standard means more deference than the de novo standard that the courts theoretically apply to determinations of EIS adequacy, although the “clearly erroneous” standard appears to be consistent with the courts’ actual practice in applying the judge-made “rule of reason” as well as with SEPA’s injunction to give “substantial weight” to the determinations of local government.

Division I now has, in effect, applied LUPA’s “clearly erroneous” standard to the adequacy of an EIS.  In Thornton Creek Defense Fund v. City of Seattle, supra, the court applied that standard in deciding that a supplemental EIS (SEIS) was not needed.  In making this determination, the court necessarily decided that the original EIS was adequate.

F. Miscellaneous Procedural Determinations

Although administrative review of SEPA’s procedural determinations is limited to threshold determinations and EIS adequacy, a court can review an agency’s compliance with any and all of SEPA’s procedural requirements: notice, the application of categorical exemptions, scoping, etc.  

LUPA expressly states that:

(a) The body or officer that made the land use decision engaged in unlawful procedure or failed to follow a prescribed process, unless the error was harmless

In both Thornton Creek Legal Defense Fund v. City of Seattle, supra, and Moss v. City of Bellingham, supra, Division I applied this “harmless error” standard of LUPA to uphold SEPA determinations that were made in violation of SEPA’s procedural requirements. 

G. Substantive SEPA

A decision to condition or deny a project under SEPA entails the application of law to facts, so the standard of review under LUPA would again be “clearly erroneous.”  This also is the standard of review under the case law of writs, Cougar Mtn. Associates v. King County, 111 Wn.2d 742, 765 P.2d 264 (1988).  The APA and the writ statute, however, do not contain the “clearly erroneous” standard of review.  

H. Remedies

In most instances in which agency action is invalidated for noncompliance with SEPA, the courts remand the matter to the agency for further action consistent with the decision.  In three cases, however, the courts went beyond a remand and instead ordered the local government to issue the requested permit without further process or delay:  Nagatani Bros. v. Skagit County BOCC; 108 Wn.2d 477, 739 P.2d 696 (1987); Maranatha Mining v. Pierce County, 59 Wn. App. 795, 801 P.2d 985 (1990); and Levine v. Jefferson County, 116 Wn.2d 575, 807 P.2d 363 (1991).

Under LUPA such affirmative relief may no longer be possible, since the remedy section of the statute does not contain a provision for affirmative relief:

RCW 36.70C.140

Decision of the court.
The court may affirm or reverse the land use decision under review or remand it for modification or further proceedings.  If the decision is remanded for modification or further proceedings, the court may make such an order as it finds necessary to preserve the interests of the parties and the public, pending further proceedings or action by the local jurisdiction.

Another potential remedy for a violation of SEPA is injunctive relief, and LUPA expressly provides for one form of such relief: a stay pending the outcome of a judicial appeal:

RCW 36.70C.100
Stay of action pending review.
(1) A petitioner or other party may request the court to stay or suspend an action by the local jurisdiction or another party to implement the decision under review. The request must set forth a statement of grounds for the stay and the factual basis for the request. 

(2) A court may grant a stay only if the court finds that: 

(a) The party requesting the stay is likely to prevail on the merits; 

(b) Without the stay the party requesting it will suffer irreparable harm; 

(c) The grant of a stay will not substantially harm other parties to the proceedings; and 

(d) The request for the stay is timely in light of the circumstances of the case. 

(3) The court may grant the request for a stay upon such terms and conditions, including the filing of security, as are necessary to prevent harm to other parties by the stay.

It is not clear what happens if an applicant proceeds to implement a proposal in the face of a judicial appeal of the government’s SEPA determinations.  There are at least two old cases in which injunctive relief was issued to remove construction, but they are all factually distinguishable.  In Bach v. Sarich, 74 Wn.2d 575, 445 P.2d 648 (1968), an applicant was required to remove a structure built over Bitter Lake in Seattle.  The decision pre-dates both SEPA and the SMA, and was based upon the structure’s encroachment upon the rights of other riparian owners to use the surface of the lake for riparian purposes.  In Department of Ecology v. Pacesetter Construction Co., 89 Wn.2d 203, 571 P.2d 196 (1977), an applicant was ordered to remove two houses that were built in violation of the SMA, but DOE sought and obtained a temporary restraining order halting construction, and then a permanent injunction ordering removal of the houses.  In Eastlake Community Council v. Roanoke Assocs., Inc., 82 Wn.2d 475, 513 P.2d 36 (1973), the court held that failure to prepare an EIS prior to renewal of a building permit rendered the permit void.

None of these cases deal with the situation where an applicant proceeds with construction after complying with a lead agency’s SEPA requirements but while an appeal is pending, and then has the lead agency’s decision overturned on appeal.  Even though the general rule is that action taken in violation of SEPA is void and confers no rights, now that LUPA expressly provides for a stay, there is an argument to be made that a project opponent who does not at least apply for a timely stay cannot expect a court to order construction removed as a result of a subsequently-determined violation of SEPA’s requirements.  This would be consistent with the Supreme Court’s decision in Kucera v. State Department of Transportation, 140 Wn.2d 200, 995 P.2d 63, 2000, where the court dissolved a preliminary injunction that had been issued by the trial court because DOT arguably had not complied with SEPA.  The Supreme Court rejected the argument that injunctive relief is automatically available as a remedy for a violation of SEPA, and dissolved the injunction on the grounds that the plaintiff had an adequate remedy at law and had not demonstrated actual and substantial injury, and on the ground that the court had not balanced the relative interests of the parties and the public.

The Supreme Court had an opportunity to resolve this issue in Pinecrest Homeowers Association v. Glen A. Cloninger & Associates, 151 Wn.2d 279, 87 P.3d 1176 (2004).  The Spokane City Council apparently approved a “mixed-use” zoning designation for a specific property even though the City had not adopted development regulations to implement the mixed-use policies in its Comprehensive Plan.  Opponents of the mixed-use project appealed to superior court, which upheld the rezone.  The opponents appealed the judgment but did not supersede or enjoin it, and the City abided by the judgment by approving the rezone and issuing a building permit for the project.  The Court of Appeals reversed the superior court and invalidated the rezone, rejecting the developer’s argument that the appeal was moot because the opponents had not sought a stay as is authorized by LUPA, RCW 36.70C.100.  The Supreme Court reversed the Court of Appeals and reinstated the rezone, but agreed with the Court of Appeals that the appeal was not moot even though the opponents had not sought a stay.  The Court stated:

While Pinecrest’s failure to seek a stay did not compromise its right to appeal the superior court decision, the failure permitted Cloninger to act on the superior court decision; the hearing examiner’s subsequent approval of the rezone and the city’s granting of a building permit were thus legal actions.

Query how the appeal could not be moot if the approval of the rezone and grant of a building permit were legal actions?  If they were legal actions, taken in conformance with a superior court judgment that was not superseded, then how could they be undone if the Supreme Court had decided the merits of the case in favor of the project opponents?
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