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I.
Introduction


Defining a “proposal” in the forested environment carries with it a special set of problems because a timber harvest can constitute an entire proposal in and of itself, or can be merely a prelude to something more, such as a conversion of forestland to a non-forest use.  The way a forestland “proposal” is defined has significant regulatory consequences.  Conversions are subject to SEPA; most forestry operations are not.  In addition, local governments have a much greater role to play in the regulation of conversion-related forest practices than they do in typical forestry operations.


The manner in which a forestland “proposal” is defined also carries with it significant policy implications.  The Legislature has tried to balance environmental protection with a viable timber industry, and has structured a regulatory scheme that encourages landowners to be candid in describing exactly what their proposals are, while at the same time giving them the flexibility to change their minds.  Just how, and how well, these objectives are achieved is discussed in these materials. 


The definition of a forest “proposal” has also been complicated in recent years because of an ongoing battle over cumulative effects.  For years, environmentalists have been relying on the applicability of a particular SEPA rule to increase the number of forest practices applications subject to SEPA.  However, in order to make the rule applicable to as many applications as possible, the environmentalists have had to rely on an extremely broad interpretation of the term “proposal” as defined by SEPA.  If they are able to persuade the courts that their point of view should be adopted, this expansive definition of “proposal” could affect activities beyond forest practices.

II.
Forest Practices Regulation in Washington State—a Background


In order to understand the problems inherent in defining proposals in the forested environment, there must first be an understanding of basic forest practices law.  Forest practices are regulated by both state and local government.  Unless otherwise indicated, the discussion to follow focuses on the state regulatory scheme.


A.
State Regulation of Forest Practices



1.
Definitions

A “forest practice” is any activity conducted on or directly pertaining to “forest land” and related to the growing, harvesting, or processing of timber.  RCW 76.09.020(11); WAC 222-16-010.  “Forest land” is all land which is capable of supporting a “merchantable stand of timber” and is not being actively used for a use incompatible with timber growing. RCW 76.09.020(9); WAC 222-16-010.  “Forest land” does not include certain agricultural land or areas affected by the road maintenance responsibilities of small forest landowners.  See RCW 76.09.020(9).  Simply harvesting trees does not automatically convert land into non-forestland, even if the harvest takes place under a conversion permit.  See RCW 76.09.020(9) (definition of “forestland” includes all land “capable of growing timber, not just land that is currently forested); Department of Natural Resources v. Marr, 54 Wn. App. 589, 774 P.2d 1260 (1989) (holding that the Legislature’s “broad” definition of “forestland” includes land zoned as small residential lots); WAC 222-20-050(1) (requiring reforestation if conversion does not occur within three years). A “merchantable stand of timber” means a stand of trees that will yield logs and/or fiber suitable in size and quality for the production of lumber, plywood, pulp or other forest products, of sufficient value to at least cover all the costs of harvest and transportation to available markets.  WAC 222-16-010.  


Examples of “forest practices” include road and trail construction, harvesting, fertilization, tree salvage, brush control and reforestation.  RCW 76.09.020(11); WAC 222-16-010.



2.
State Regulatory Agencies


State regulation of forest practices is directly carried out by two agencies:  the Forest Practices Board and the Department of Natural Resources (the DNR).  The Forest Practices Board makes the rules.  RCW 76.09.030 (describing Forest Practices Board as a multi-member board representing various interests); RCW 76.09.040 (designating the Forest Practices Board as the forest practices rulemaking agency).  The DNR enforces the rules, as well as imposes its own additional site-specific conditions where necessary to protect public resources. RCW 76.09.040(1)(e) and RCW 76.09.240(3) (directing the DNR to administer and enforce forest practices not otherwise exclusively regulated by local governments); RCW 76.09.050(4) (providing for conditions on individual applications); RCW 76.09.080 and 090 (providing DNR enforcement and conditioning authority to protect public resources).


Certain decisions made by the DNR are reviewed by the Forest Practices Appeals Board. RCW 76.09.210 (creating the three-member Appeals Board); RCW 76.09.220 (describing DNR decisions subject to Appeals Board review).  However, the Appeals Board has no authority to invalidate rules promulgated by the Forest Practices Board. Snohomish County v. State, 69 Wn. App. 655, 664, 850 P.2d 546 (1993).


Other state agencies have roles to play as well.  The Department of Ecology (Ecology) has a representative on the Forest Practices Board.  RCW 76.09.030(1)(d).  The Board must consult with and obtain the approval of Ecology for all rules related to water quality. RCW 76.09.040(2).
  Ecology also has certain enforcement rights over forest practices which fail to meet water quality standards.  See, e.g., RCW 76.09.100 (describing Ecology enforcement authority).
  The Department of Fish and Wildlife (Fish and Wildlife) also has a position on the Forest Practices Board.  RCW 76.09.030(1)(e).   The Legislature has directed Fish and Wildlife to work toward integrating forest practices rules and programs with rules and programs for hydraulic permits provided for in RCW 77.55. RCW 76.09.030(2).


Other entities are involved in the forest practices regulatory process, including the tribes, local governments, the Office of Archaeology and Historic Preservation (OAHP), and state and national parks.  See, e.g., WAC 222-20-100-.130 (providing notice to parks and OAHP, cities and towns, tribes and certain federal agencies).



3.
State Classification of Forest Practices

As required by its statutory mandate, the Forest Practices Board has divided forest practices into four classes depending on their impact on the environment, ranging from Class Is which have no direct potential for damaging a “public resource” to Class IVs which have a potential for substantial impact on the environment.  See RCW 76.09.050(1) (describing which activities should be placed in each class); WAC 222-16-050 (Forest Practices Board’s classification rule).  A “public resource” is defined as water, fish, wildlife or capital improvements of the state or its political subdivisions.  RCW 76.09.020(19); WAC 222-16-010. 


Class I, II, and III forest practices are exempt from RCW 43.21C, the State Environmental Policy Act (SEPA), although this point has been hotly contested over the past few years.  (See § IV infra).
  The Forest Practices Act directs the Forest Practices Board to decide, by rule, which activities should be categorized as Class IVs and therefore subject to SEPA.  RCW 76.09.050(1) (directing the Board to provide, by rule, which forest practices fall into the four classes); Snohomish County, 69 Wn. App. at 666.  Class I forest practices do not require permits; the rest do.  RCW 76.09.050(2) (requiring notifications for Class II and applications for Class III forest practices).


The Forest Practices Board has divided Class IVs into two groups:  Class IV-Specials and Class IV-Generals.  WAC 222-16-050(1) and (2).  Class IV-Specials are those which the Forest Practices Board, by rule, determines have a potential for a substantial impact on the environment. RCW 76.09.050(1)(Class IV)(e).  Examples include harvest on steep, unstable landforms which has a potential to deliver sediment or debris to a public resource and certain activities on lands designated as critical habitat for threatened or endangered species.  WAC 222-16-050(1)(b) and (d) (unstable landforms and critical habitat); WAC 222-16-080 (describing specific forest practices and habitat triggering SEPA).


Class IV-Generals are those which relate to conversion of land to a non-forest use.  Class IV-Generals include forest practices on certain platted lands, converting lands, lands which the DNR has determined are likely to convert to urban development, or where timber harvesting/road building are taking place within Urban Growth Areas designated under RCW 36.70A, the Growth Management Act.  RCW 76.09.050(1)(Class IV)(a)–(d); RCW 76.09.070(3); WAC 222-16-050(2)(a)–(d); WAC 222-16-060.  Where the forest practices are taking place on lands that the DNR has designated likely to convert or within Urban Growth Areas, landowners may “opt out” of the Class IV-General classification by documenting their intent to keep the land as forestland.  RCW 76.09.050(1)(Class IV)(d)(i)- (ii); RCW 76.09.070(3); WAC 222-16-050(2)(d)(i)–(ii); WAC 222-16-060(5).


B.
Local Government Regulation of Forest Practices 


Local governments are involved primarily in forest practices related to the conversion of land to a non-forest use.  Under some circumstances local governments have exclusive regulatory control over these forest practices and issue the forest practices permits themselves.  Other times, their role is confined to reviewing the proposal and suggesting conditions for the permit issued by the state.



1.
Local Government Involvement in Forest Practices Regulated 



by the State


Local governments may exercise land use planning or zoning authority over forest practices otherwise regulated by the state, but only if the activities are taking place on certain platted or converting land, and only if such regulation meets specific criteria enumerated in the statute, including the requirement that it not “unreasonably prevent timber harvesting.”  RCW 76.09.240(4)(a).  The Forest Practices Board has categorized these activities as Class IV-General forest practices.  WAC 222-16-050(2)(a)–(b).  (See § II-A-3, infra.)  In addition, local governments may exercise their taxing powers, and impose their public health and Shorelines Management Act authority on forest practices. RCW 76.09.240(4) (b)-(d).


Local governments are also involved in reviewing forest practices regulated by the state through the SEPA process.  See, e.g., WAC 222-20-040(3) (detailing an optional system for local government involvement in SEPA review).  Local governments are the lead agency under certain circumstances if they require a permit in conjunction with the proposal. RCW 43.21C.037(2); WAC 197-11-938(4)(c) and (d).  A local government “clearing and grading permit” is required for a complete conversion-related Class IV forest practices application.  WAC 222-20-010(8).  The significance of the “complete application” requirement in this context is that the processing time clock does not start until the DNR receives all necessary information.  RCW 76.09.050(1) (providing time limits for application processing); WAC 222-20-010(8) (requiring submission of certain information for “official” receipt of applications).


Furthermore, if a local government objects to part of a forest practices application and those objections relate to activities taking place on certain platted or converting lands, the DNR must disapprove the part of the application to which the local government objects if the objection is timely made.  See RCW 76.09.050(7).  



2.
Exclusive Regulation of Forest Practices by Local 




Government 


The Legislature ordered local governments to take over the regulation of conversion-related forest practices by December 31, 2005.  RCW 76.09.240(1) (requiring jurisdictional transfer to local government); RCW 76.09.050(1)(Class IV)(a)– d) (defining conversion-related forest practices).  Despite this deadline, only a few local governments have done so.
  Local governments must adopt their own forest practices rules which meet or exceed the standards of environmental protection afforded by the state forest practices rules.  RCW 76.09.240(3).  Before jurisdiction is transferred from the state, the DNR must approve the local government regulations.  RCW 76.09.240(3).

III.
The Definition of “Proposal” in the Context of Converting Forestland


A.
Converting Forestland—a Background Summary


Defining a forestland “proposal” brings with it a thorny set of issues, including the following:  When are landowners deemed to be converting their land?  Who gets to say whether the logging operation should be treated like a conversion under the law, the landowner or the state?  What are the consequences of proclaiming or denying that a conversion is taking place?  Policies implicated in these questions include the need to:  1) make landowners who are converting their forest land to a non-forest use work with local governments and go through SEPA review where appropriate; 2) afford landowners the flexibility to change their land use plans; and 3) encourage landowners to keep their land in forestland where possible.


Landowners must declare on their forest practices applications whether they intend to convert to a non-forest use.  RCW 76.09.060(3).  If they answer in the affirmative, the application is considered a Class IV-General and therefore subject to SEPA review.  RCW 76.09.050(1)(Class IV)(a) – (d); WAC 2222-16-050(2).  However, if landowners declare they are not converting, the application may be a Class III application and therefore exempt from SEPA.
  If the applicant declares the land is not being converted, a moratorium on development-related permits is in place for six years.  RCW 76.09.060(3)(b).  Local governments may lift the moratorium.  RCW 76.09.060(3)(b)(i)(D).
  In addition, landowners who declare they are not converting must reforest their land.  The law generally requires that successful reforestation reoccur within 3 years, although longer time periods are allowed under certain circumstances.  RCW 76.09.070(1) (providing reforestation time periods); RCW 76.09.070(3) (providing reforestation as an ongoing obligation that runs with the land); WAC 222-34 (reforestation rules).


Even those who own land in Urban Growth Areas, as designated under the Growth Management Act, may declare their intention to keep the land as forestland, and if they provide proper evidence of this intent their forest practices applications are not classified as Class IV-Generals subject to SEPA.  See RCW 76.09.050(1)(Class IV)(d) (providing that evidence of intent not to convert removes certain forest practices from the Class IV designation).  This also means that even when local governments assume exclusive regulation of certain conversion-related forest practices (see § II-B-2 infra) landowners opting out of Class IV-Generals will be subject to state, not local government, regulation.  See RCW 76.09.050(1)(Class IV)(d); RCW 76.09.240(1).


B.
When is a Landowner Converting?


Landowners who claim they are not converting their land are sometimes embroiled in disputes with their neighbors or local governments because the landowners are simply not believed.  Some of these disputes have spilled over into administrative-level case law.


In Kreger Lake Homeowners Association v. DNR, et al., FPAB No. 95-20 (1995), the Forest Practices Appeals Board upheld the DNR’s classification of forest practices on a 320 acre parcel as a non-conversion Class III forest practices permit.  The land was part of a much larger area held by the same landowner which had been marketed as “a unique property” upon which the owner intended to “create a residential community.”  Kreger Lake, Final Order, FF IV and V.  The landowner divided the area into 20 acre lots for use as home sites, and installed underground utilities.  FF III and VI.  The FPAB noted that the building of a home on a 20 acre tract would not convert the entire 20 acres to non-forest use and also noted that the future activities that might take place were “mired in speculation.”  CL XII.
  If the FPAB had found otherwise, the application would have been a Class IV-General, and subject to SEPA and greater oversight by local government.  See RCW 76.09.050(1)(Class IV)(a)–(d); WAC 222-16-050(2).  


In City of Olympia v. DNR, et al., FPAB No. 92-32 (1993), the Forest Practices Appeals Board upheld the DNR’s treatment of forest practices on an 80 acre site within the city limits as a Class III non-conversion permit. Although the land had been designated an area likely to convert by the DNR, the landowners presented the requisite evidence of their intention not to convert to a non-forest use.  See RCW 76.09.070(3) (providing that the Forest Practices Board may decide, by rule, whether and to what extent reforestation is required in areas likely to convert); WAC 222-16-060(5) (providing for landowner exclusion of property from such designation).  The FPAB reasoned that the DNR had properly applied the rule allowing retention of urban lands in commercial timber production.  CL XIII.


C.
An Alternative for Landowners and Local Governments


Local governments sometimes become frustrated when landowners keep their applications out of the Class IV-General designation because such a move limits local authority.  However, the Forest Practices Board has created an avenue for increased local government input even where SEPA does not apply to the forest practices application at issue.  It’s called a “Conversion Option Harvest Plan” (“COHP”). WAC 222-16-010 (defining COHPs); WAC 222-20-050(2) (explaining COHPs). 


A COHP enables landowners to keep their options open by allowing them to declare on their forest practices application they are not converting, yet subsequently convert free of a development moratorium.  However, in order to achieve this end, the COHP process requires landowners to condition their proposals according to local government requests.  After the local government approves the COHP, it becomes a condition of the non-SEPA, state-issued forest practices permit. WAC 222-20-050(2).   COHPs are also a basis for opting out of a Class IV designation that would otherwise result from timber harvesting or road building within an Urban Growth Area, as designated under the Growth Management Act. RCW 76.09.050(1) (Class IV)(d)(ii) (providing that COHPs may be a basis for excluding forest practices from Class IVs).

IV.
Defining Forestland “Proposals” and the Controversy over Cumulative 
Effects


As explained in § II-A-3, there are four Classes of forest practices and only one, Class IV, requires SEPA review.  This statutory exemption from SEPA has been hotly contested ever since it was first placed in the Forest Practices Act in 1975 and in SEPA in 1981. 


Environmentalists who have vigorously opposed the SEPA exemption for Class I, II, and III forest practices since it was inserted into statute have been equally unhappy with the way the cumulative impacts of forest practices are addressed.  These disputes over the forest practices SEPA exemption and cumulative effects resulted in a significant decision from the Court of Appeals,  Snohomish County v. State.


In Snohomish County certain environmental groups argued that the DNR be required to determine whether a particular forest practices operation should be classified as a Class IV-Special (and thus reviewed under SEPA) without regard to the forest practices classification rules adopted by the Forest Practices Board.  The court rejected the argument. Snohomish County, 69 Wn. App. at 669.  However, although the state prevailed in that case, the Snohomish County court inserted words that were to start years of litigation.  The court said “[c]ategorical exemptions are limited under WAC 197-11-305(1) for any proposal where cumulative effects are involved.”  Snohomish County, 69 Wn. App. at 668 (emphasis added). 


Rule 305 reads as follows:

WAC 197-11-305   Categorical exemptions.  (1) If a proposal fits within any of the provisions in Part Nine of these rules, the proposal shall be  categorically exempt from threshold determination requirements (WAC 197-11-720) except as follows:


(a) The proposal is not exempt under WAC 197-11-908, critical areas.


(b)The proposal is a segment of a proposal that includes:


(i) A series of actions, physically or functionally related to each other, some of which are categorically exempt and some of which are not; or


(ii) A series of exempt actions that are physically or functionally related to each other, and that together may have a probable significant adverse environmental impact in the judgment of an agency with jurisdiction. If so, that agency shall be the lead agency, unless the agencies with jurisdiction agree that another agency should be the lead agency. Agencies may petition the department of ecology to resolve disputes (WAC 197-11-946).
WAC 197-11-305(1) (underlined emphasis added: bold-faced emphasis in original).


After Snohomish County, the Court of Appeals clarified that WAC 197-11-305(1)(b) is a segmentation rule and not a broad-based cumulative effects rule as the language in Snohomish County implied.  See Plum Creek Timber Co. v. Forest Practices Appeals Board, 99 Wn. App. 579, 584, 993 P.2d 287 (2000) (“Plum Creek I”) (providing that Rule 305(1)(b) does not apply at all unless the proposal is segmented).  Therefore, environmental groups who (after Snohomish County) had focused on Rule 305 to circumvent the statutory forest practices SEPA exemption, were forced to argue an increasingly expansive view of the definition of “proposal” under Rule 305 in order to make Rule 305 apply as often as possible.  In other words, the key question became the following: when is a proposal a segment of a proposal thus creating the possibility that SEPA might apply to an otherwise SEPA-exempt activity? 


In The Mountaineers the Forest Practices Appeals Board assumed that Rule 305 applied to forest practices and then set out to answer the question of when it applied, i.e., when is a forest practices proposal one that is “segmented” and therefore made up of “physically or functionally related” activities?  At issue was a forest practices application from the Plum Creek Timber Company for an operation called the “Doggone” timber harvest located in the Carbon River Corridor near Mt. Rainier.  The Mountaineers argued that the DNR should have evaluated the Doggone harvest in connection with “all past, present and future harvests” throughout the Carbon River area in order to determine whether SEPA review was required by Rule 305.  The Mountaineers, Final Order, CL VI.  However, the Forest Practices Appeals Board rejected that argument and upheld DNR’s position that “segmentation” requires some kind of operational linkage between the proposal being considered and other related operations. The Mountaineers Final Order, CL VII.
 

In The Mountaineers, the environmentalists are urging the courts to adopt the FPAB dissent which reads, in pertinent part, as follows:

The DNR failed to consider the non-active FPA's and past forest practices as well as reasonably anticipated future forest practices activities in the corridor that may have been related to the Doggone FPA physically or functionally by; 
· geographic proximity; 
· past and future planned operations; 
· hydrologic, silvicultural, geologic, wildlife, cumulative effects, recreational or visual connections; 
· the fact that the corridor is devoted to commercial timber harvest; 
· the fact that the corridor serves as an entry to Rainier National Park; 
· the fact that Doggone FPA by itself has no independent economic significance; 
· the nexus between the haul roads, drainages, geology and other natural and artificial physical features; 
· the question of whether the Doggone FPA was merely a component, an increment or inextricably linked part of a larger plan; 
· the question of whether the pieces (past and future FPAs) belong together for analysis purposes….

The Mountaineers, pp. 6 – 8 (dissent) (emphasis added).


In a nutshell, the environmentalists are arguing that  activities which are “linked” because they are in the same viewshed or watershed or because they meet any of the criteria proposed in The Mountaineers dissent are segments of the same proposal and therefore, under Rule 305, could lose their exemption from SEPA.  Although this argument has arisen in the context of forest practices, the result the environmentalists are urging could eventually apply to other activities as well. 


Obviously these disputes over the meaning and applicability of Rule 305 are only important to the extent that Rule 305 may apply at all to a particular activity.  In 2003 Ecology took the position that it does not have the authority to over-ride a statutory exemption by rule.  Ecology concluded it had inadvertently made certain activities that are exempt from SEPA by statute, subject to SEPA by rule because it had included those statutorily-exempt activities in its categorical exemption rules and thus brought them into the reach of Rule 305. Therefore the agency amended its SEPA rules to clarify that Rule 305 does not apply to any activity that is statutorily exempt from SEPA, including Class I, II, and III forest practices.  Ecology’s rule amendments were undertaken in response to a challenge to its former rules brought by the Plum Creek Timber Company in Plum Creek Timber Co. v. Washington State Forest Practices Appeals Board, et al., Thurston County Superior Court No. 02-2-00409-1 (“Plum Creek II”). 
   


In response to Ecology’s rule change, a coalition of environmental groups filed a challenge to the validity of Ecology’s new rules in ALPS v. Department of Ecology, No. 03-2-01681-8.  Thurston County Superior Court Judge Wm. Thomas McPhee upheld Ecology’s rule amendments.  The environmentalists appealed and the case is now at the Court of Appeals in ALPS v. Department of Ecology, No. 32047-9-II.


A court decision overturning Ecology’s 2003 rule amendments would have impact far beyond the realm of forest practices because if Ecology’s new rules are invalidated, presumably the former rules would apply. The statutory exemptions that Ecology had included in its pre-2003 categorical exemption rules (and had thereby inadvertently made subject to SEPA) included RCW 43.21C.035 (certain irrigation projects); RCW 43.21C.037 (Class I, II, and III forest practices); RCW 43.21C.038 (school closures); RCW 43.21C.0381 (air operating permits); RCW 43.21C.0382 (watershed restoration/fish enhancement projects); RCW 43.21C.0383 (waste discharge permits), and RCW 43.21C.222(annexations).
  If Ecology’s 2003 rule amendment is invalidated by the courts and the former rules once again apply, these statutorily-exempt activities would be potentially subject to SEPA under Rule 305.  For example, decisions pertaining to appropriations of fifty cubic feet of water per second or less for irrigation projects are statutorily exempt from SEPA under certain circumstances.  RCW 43.21C.035.  However, if Rule 305 applies in the way the environmentalists argue it should apply in the forestland context, otherwise SEPA-exempt individual water appropriations would be considered segments of the same proposal because they have a “hydrologic connection” and would therefore be potentially subject to SEPA. In this author’s view, such an interpretation would make the SEPA exemptions for water appropriations and other statutorily-exempt activities virtually disappear.

If the Court of Appeals overturns the Judge McPhee’s decision and decides Ecology’s Rule 305 may over-ride statutory exemptions, the question of how a “proposal” should be defined will be squarely confronted in Plum Creek II, a case that is also pending before Judge McPhee and put on hold until ALPS v. Department of Ecology is finally resolved.
   

� Cheryl Nielson is an assistant attorney general who represented the state Department of Natural Resources in several of the cases described in these materials.  However, the opinions expressed herein are the author’s and should not be construed as necessarily representing the views of the Department.  It is also not an official opinion of the Office of the Attorney General.





� In a former version of the Forest Practices Act, Ecology and the Forest Practices Board co-promulgated water quality-related rules (see former RCW 76.09.040) but Ecology’s role was changed in the Forest and Fish legislation of 1999.  See Laws of 1999, ch. 4, 1st Sp. Sess., § 701(1)(e), p.2315 (ESHB 2091).  References in case law to this “co-promulgation” function are outdated.  See, e.g. Kettle Range Conservation Group v. Washington Department of Natural Resources, 120 Wn. App. 434, 451, 85 P.3d 894 (2003), as amended upon recon. March 16, 2004. 


� Ecology is the State Water Pollution Control Agency for purposes of the federal clean water act. RCW 90.48.260.  The Forest Practices Act, and rules relating to water quality protection are utilized to satisfy the planning program requirements of §§ 208, 209, and 305 of the federal Water Pollution Control Act.  RCW 90.48.425.


� For purposes of expediency I am using certain short-hand phrases which need to be qualified.  First, I say that certain forest practices are “exempt from SEPA.”  However, be aware that  the law provides more specifically that Class I, II, and III forest practices are exempt from the need for an Environmental Impact Statement.  RCW 43.21C.037(1).  Second, I use the terms “environmentalists” and “landowners” to describe different viewpoints in various debates.  I acknowledge that not all environmentalists or landowners take the same views on these matters as described herein.


� The Forest Practices Act contains no express consequences for those local governments who do not assume jurisdiction by the deadline.  See generally RCW 76.09.240(1)-(3).


� Even though the proposal is for a forestry (as opposed to conversion)  proposal, the application may still be subject to SEPA as a Class IV-Special.  WAC 222-16-050(1).


� Local governments have had varying degrees of success in imposing the moratorium.  See Ord v. Kitsap County, 84 Wn. App. 602, 929 P.2d 1172 (1997) (construing a former version of the moratorium statute) and Berst v. Snohomish County, 114 Wn. App. 245, 57 P. 2d  273 (2003).


� Sellers of land are obligated to inform buyers of the ongoing reforestation obligation.  The seller’s failure to notify the buyer of this matter subjects the seller to certain penalties, including vulnerability to lawsuits and incursion of legal costs.  RCW 76.09.070(3) (describing sellers’ duties in regard to reforestation and consequences of failing to comply).  Also note that the Forest Practices Act imposes other obligations that run with the land and that the sellers of land or perpetual rights in timber are required to inform buyers of these obligations as well.  RCW 76.09.390.


� Kreger Lake also includes a discussion of the definition of “platted” under the Forest Practices Act.  CL IX.  The Legislature later endorsed the position of the DNR and the Appeals Board in this case by amending the statute to provide that “platted” means platted under RCW 58.17.  Laws of 1997, ch. 173, § 2(1).


� The Appeals Board concluded that the particular operation at issue was not segmented.  See also The Mountaineers Order on Motion for Temporary Suspension (April 6, 2001).


� See Ecology’s Rulemaking Order CR-103, dated 8/1/2003.


� Intervenors include the Department of Natural Resources, the Plum Creek Timber Company, and the Washington Forest Protection Association (a group of large industrial landowners).


� See also RCW 43.21C.260 (describing exemptions for certain activities under the Forest and Fish Law of 1999 and the standard for threshold determinations for a Watershed Analysis).  A description of other statutory exemptions, as well as an extensive discussion of the difference between statutory and rule-based exemptions can be found in Richard L. Settle, The Washington State Environmental Policy Act, a Legal and Policy Analysis, § 12.01[1] at 12-6, n.36a. (2004).


� There are two aspects to Plum Creek II:  1) the consolidated appeals by various parties of The Mountaineers, Mardel Chowen, and Joan Miller  v. DNR and the Plum Creek Timber Co., FPAB No. 00-029 (2002) (“The Mountaineers”); and 2) the Plum Creek Timber Company’s challenge to Ecology’s former rules.
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