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I.
EIS STATED OBJECTIVES

· An EIS must be prepared for a proposal determined likely to produce significant adverse environmental impacts

· A tool to identify and analyze those impacts, to explore reasonable proposal alternatives, and to suggest means to mitigate adverse proposal impacts

· Affords the public, other agencies and tribes a voice in developing and analyzing information and in suggesting changes to the proposal

· Substantively reduces adverse impacts either voluntarily through applicant proposal modification or involuntarily through governmental police power

· Informs the decision-maker

· Legal pre-requisite for governmental conditioning or denial of proposal

II.
EIS UNSTATED OBJECTIVES
· Useful for project delay

· Imposes greater cost on development, increasing price of market entry, slowing over-all demand, giving the well-financed developers a major advantage

· Increases employment for planners, consultants and attorneys

· Effective tool to extract concessions from project proponents

· Useful in some cases to appease community opposition, and also sometimes triggered by a perceived need to “involve” the community, rather than environmental concerns 

· Mostly paper shuffling – rarely results in improved projects – most adverse environmental impacts are mitigated by regulations that have been adopted since the time SEPA was first enacted

III.
THE EIS TEAM AND ITS ROLES

· Proponent – private sector developer or public sector applicant – inherent conflict of interest

· Planning Staff / Responsible Official

-- The buck stops there

-- Importance of training and experience

-- Often must endure intense pressure from community, proponent and elected officials

-- As a witness

· EIS Consultant


-- Professional private sector planner


-- Editor, organizer, nag, legal beagle, and obsessive-compulsive


-- Importance of objectivity, savvy, toughness and tact 


-- Renaissance man or woman


-- Key witness


-- Useful as target and/or flak-catcher
· Sub-consultants


-- The true experts


-- Soils, biology, transportation, economics, aesthetics


-- The proof of the pudding, the beef in the bun

-- Question and question again – EIS adequacy dependent on their thoroughness and veracity

· Peer Reviewers


-- Usually in-house governmental agency staff


-- Smaller jurisdictions may retain additional consultants


-- May become extremely costly, but may be appropriate for controversial project

· Legal advisers


-- Attorney reviewing for adequacy


-- Unity of interest between applicant and lead agency


-- Obligation to objectively disclose


-- Credibility on the line

· Community members


-- Community members know the neighborhood


-- Valuable to listen to their concerns early and often

-- They will know which intersections are problematic, which slopes are slippery, where the wetlands are

-- If you don’t listen to them early, you’ll be wishing you had when they file their adequacy appeals

IV.
USE OF EXISTING DOCUMENTS

· Adoption (WAC 197-11-630)

-- Same proposal, delayed execution


-- New proposal, adequate impact disclosure in prior EIS


-- Can also adopt prior EIS and add addendum or supplemental EIS

 
 -- In any of these events, new threshold determination required

· Incorporation by reference (WAC 197-11-625 and 724) (can incorporate any information)

· Addendum (WAC 197-11-600(4)(c) and 625)


-- Minor new information not included in the original document


-- No set format

-- Changes to project (or new project entirely) do not result in any new undisclosed significant adverse impact


-- No comment period


-- No administrative appeal


-- Distribution required if no agency action has been taken on the proposal

· Supplemental EIS (WAC 197-11-620)

-- Changes to project (or new project entirely) or new information do result in a significant undisclosed adverse impact

-- Procedure same as that for initial EIS, although scoping is optional

-- May also be used when agency with jurisdiction dissatisfied with the lead agency’s response to its comments in the lead agency’s final EIS

-- Question whether agencies with jurisdiction must wait to issue permits until supplemental EIS is completed

V.  DOCUMENT PREPARATION

A.  Draft EIS

1.  Who prepares the document?  

Key Issues:  objectivity, experience, expertise of consultant;  experience of lead agency;  involvement of applicant;  appearances and public confidence in process.

SEPA Rules Guidance:  


Roles in EIS Preparation  197-11-420  

· Preparation is responsibility of lead agency, under direction of responsible official.  Must be satisfied that EIS complies with rules prior to distribution. No matter who participates in preparation, it is lead agency’s EIS.

· EIS may be prepared by agency, applicant or its agent, or by outside consultant retained either by applicant or lead agency.

· Agency rules shall specify situations in which applicant may be required or authorized to help prepare EIS.  May authorize level of participation.

Practice Tip:  Most common approach is for agency to select an outside consultant (through a competitive RFP process or using a roster) to prepare EIS;  to contract with the consultant (2 party or 3 party);  and to manage the process.  Second most common is to allow applicant to select consultant from jurisdiction’s list, or to propose a consultant if no list, subject to their approval.

2.  Draft EIS 

A.  Preparation of Document
Key Issues:  quality control (style, content, format and length);  peer review of technical information;  schedule and production;  coordination of internal reviews; responding to last minute changes;  disclosure of preliminary documents.

SEPA Rules Guidance:  


Style & Size  197-11-425  

· Readable, concise, written in plain language

· Emphasize analysis

· Text not to exceed 75 pages, or 150 pages for unusually complex proposals 

Format & Content  197-11-430/440  

· Cover letter/memo

· Fact sheet - list of permits, date comments due, time and place of public meeting

· Table of contents

· Summary - objectives, purpose and need, summary of alternatives and impacts, significant areas of controversy, issues to be resolved, choices to be made, if phased review is being used, documents adopted or incorporated by reference

· Proposed action & alternatives - reasonable alternatives, no action, phasing, level of detail, benefits and disadvantages of postponing implementation 

· Affected environment, impacts, mitigation measures – significant impacts, proposed and possible mitigation (technical/economic feasibility), significant unavoidable adverse impacts, substantive issues (consistency with plans and regulations, energy, conservation, urban design, cost and effects on public services, land and shoreline use, housing, physical blight, population),

· Distribution list – federal, state and local/regional agencies, tribes, organizations, those with known interest

· Appendices

Contents for Nonproject Proposals  197-11-442   

· Agencies have more flexibility

· Less detailed information, more general/area-wide analysis appropriate

· Consider range of policies and implementation measures (not all conceivable)

B. Mechanics of Issuance

Key Issues:  procedural compliance

SEPA Rules Guidance:  


Issuance 197-11-455  

· Who to send it to

· Date of issuance (date postmarked to DOE)

· SEPA register 

Notice  197-11-510  

· Types of notice (publishing, posting)

· Follow provisions in local SEPA rules

Comment Period  197-11-455  

· 30/45 days, or longer

Inviting Comment   197-11-502  

· Can combine comment opportunities with workshops, public involvement programs

Public Hearings & Meetings  197-11-535  

· Local discretion whether to hold hearings or meetings on Draft EIS

· Request of 50+ people or 2 agencies with jurisdiction

· Not < 15 days or >50 days from issuance

Practice Tips:  be sensitive about scheduling EIS issuance, comment periods and meetings that coincide with holidays;  check local rules for specific notice requirements for publication;  be strategic about format of EIS meetings 

3. Final EIS

A.  Preparation

Key Issues:  responding to comments, changes to proposal, new alternatives, additional analysis

SEPA Rules Guidance:  

Effect of  No Comment  197-11-545

· A “consulted agency” (defined as an agency with jurisdiction or expertise that is requested to provide information) that does not respond within comment period, is barred from challenging adequacy of document.

· Lack of comment by other agencies or public construed as lack of objection to environmental analysis. 

Specificity of Comments  197-11-550

· Should be as specific as possible

· Address adequacy of EIS and/or merits of alternatives

Responses to Comments  197-11-560

· Respond to all “substantive comments” (i.e., excludes statement of support or opposition, personal opinion)

· Ways of responding to comments: changes to proposal, analyze new alternatives, supplement the analysis, make factual corrections, explain why no additional response warranted

Practice Tips:   respond to letters received after comment period closes as a separate category;  be judicious in use of “comment acknowledged”;  don’t be snitty

B.  Mechanics of processing comments
· Log all comments

· Review, number, categorize

· Responding to substantive comments:  individually (by letter/comment #), or by issue/sub-issue (with cross references to individual comments)

· Include or summarize all comment in FEIS

VI.  REGULATORY REFORM TECHNIQUES

A.  Categorical Exemption for Infill Development  RCW 43.21C.229

· Enacted in 2003 as an incentive to encourage infill development that helps achieve goals and policies of GMA Comprehensive Plans

· Applies to new residential or mixed-use development proposed to fill in an urban growth area designated per GMA, where current density and intensity is lower than called for in the comprehensive plan.

· Cannot exempt higher density or intensity.

· Must be existing EIS for the comprehensive plan.

· Subject to exceptions to categorical exemptions in WAC 197-11-305 (critical areas, segmented proposals)

Issues:  relinquishing SEPA substantive authority, so ensure that sufficient regulations are in place.

B.  GMA Project Review   43.21C.240 and WAC 197-11-158

· Applies to GMA jurisdictions.

· When making a threshold determination, city or county may determine that existing plans and regulations, and state and federal laws, provide adequate analysis and mitigation for some or all adverse impacts.  

· Legislative body may designate certain impacts associated with levels of service, land use designations, development standards, as acceptable.

· Shall not require additional mitigation if comprehensive plan, sub-area plan or development regulations adequately address some or all of project’s impacts.

· Determination based on project-by-project review of SEPA checklists.

· Caveat for impacts associated with changed conditions, new information, not reasonably foreseeable in GMA planning. 

C.  Planned Actions   RCW 43.21C.031(2), WAC 197-11-164/172

· Limited to GMA jurisdictions.

· Defined as certain type of projects that implement plans adopted after SEPA review in an EIS. Applies to sub-area plans, master planned and phased development within urban growth areas, and master planned resorts.

· Must be limited to certain types of development.

· Must be formally “designated” by ordinance or resolution.

· Must address four key issues: 

· the types of projects considered planned actions;  

· a finding that environmental impacts have been adequately addressed in the EIS or SEIS;  

· identify mitigation measures applicable to subsequent implementing projects;  and 

· describe how the planned action meets the applicable criteria in the SEPA rules. 

· Implementing project must “qualify” – type of project contemplated, meets any conditions or mitigation requirements established in the designating ordinance;  and probable significant adverse impacts must have been identified in the EIS.  Consistency is verified through examination of an environmental checklist.  Additional environmental review may be required if the proposal fails to meet any of the criteria. 

· If project meets the test, no threshold determination or EIS is required, no further environmental review is necessary, and no SEPA appeal can occur. 

Issues:  up-front investment;  potential exposure in LUPA appeal of project.

VII.  SEPA/NEPA INTEGRATION

Issues:  sequential vs. joint documents/processes;  substantive content (i.e., extra NEPA issues – Sec. 106, environmental justice, Endangered Species Act consultation, socioeconomics);  use of existing documents (e.g. adoption);  connected actions;  significance of impacts; management and control of process (particularly timing).  

SEPA Statute & Rules:

43.21C.150  
Preparation of an EIS  is not required when an adequate EIS has been previously prepared pursuant to NEPA.  The NEPA document may be utilized in lieu of a separately prepared EIS under SEPA.

Use of NEPA Documents 197-11-610

· May adopt any environmental analysis prepared under NEPA.

· May adopt a NEPA Environmental Assessment to satisfy the requirements of a SEPA DNS or EIS.

· May adopt a NEPA EIS as a substitute for preparing a SEPA EIS if it is adopted pursuant to the SEPA rules and the NEPA EIS is not found inadequate.

· Must hold a public hearing to obtain comment on the adequacy of adopting a federal environmental document as a substitute for a SEPA EIS if requested by at least 50 people within 30 days of publication and notice of adoption.

Two Examples:  similar mixed-use redevelopment projects proposed by different housing authorities.  First, acting as lead agency, prepared a SEPA EIS, and NEPA Responsible Entity (RE) subsequent prepared a NEPA EA and FONSI.  Second, acting as SEPA lead agency, prepared a joint SEPA/NEPA, with another agency serving as the NEPA RE.
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