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EXPERT WITNESSES AND ATTORNEY WORK PRODUCT
Gregory J. Lavorgna


It’s pretty much understood these days that an opposing party gets to see all information considered by an expert retained to testify.  Federal Rule of Civil Procedure 26(a)(2)(B) states that an expert retained to give testimony must prepare

a written report prepared and signed by the witness.  The report shall contain a complete statement of all opinions to be expressed and the basis and reasons therefore; the data or other information considered by the witness in forming the opinions; any exhibits to be used as a summary of or support for the opinions; the qualification of the witness, including a list of all publications authored by the witness within the preceding ten years; the compensation to be paid for the study and testimony; and a listing of any other cases in which the witness has testified as an expert at trial or by deposition within the preceding four years.

[emphasis added]  Although there is some division, a majority of courts are of the view that anything counsel discloses to or gives to an expert retained to testify is discoverable as “information considered by the witness in forming the opinions.”  See, Karn v. Ingersoll-Rand Co., 168 F.R.D. 633 (N.D. Ind. 1996).  Note that the rule covers “information,” and is not limited to the form in which the information is provided to the expert.  The rule is not limited to documents but covers information conveyed orally to the expert.


Is there any way of getting expert advice without having to turn over to the opposing party all information considered by the expert in giving that advice?

The Attorney Work Product Doctrine

The attorney work product doctrine was recognized by the Supreme Court in Hickman v. Taylor, 329 U.S. 495 (1947) and was later codified in the Federal Rules of Civil Procedure.  Rule 26(b)(3) represents the present form of the doctrine and provides, in pertinent part:

Subject to the provision of subdivision (b)(4) of this rule, a party may obtain discovery of documents and tangible things otherwise discoverable under subdivision (b)(1) of this rule and prepared in anticipation of litigation or for trial or for trial by or for another party or by or for that other party’s representative (including the other party’s attorney, consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of the party’s case and that the party is unable without undue hardship to obtain the substantial equivalent of the materials by other means.  In ordering discovery of such materials when the required showing has been made, the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.

[emphasis added]  As noted in Hickman, 
[p]roper preparation of a client’s case demands that he assemble information, sift what he considers to be the relevant from the irrelevant facts, prepare his legal theories and plan his strategy without undue and needless interference….  This work is reflected, of course, in interviews, statements, memoranda, correspondence, briefs, mental impressions, personal beliefs, and countless other tangible and intangible ways….  Were such materials open to opposition counsel on mere demand, much of what is now put down in writing would remain unwritten.  An attorney’s thoughts, heretofore inviolate, would not be his own.  Inefficiency, unfairness and sharp practices would inevitably develop in the giving of legal advice and in the preparation of cases for trial.  The effect on the legal profession would be demoralizing.  And the interest of the clients and the cause of justice would be poorly served.
329 U.S. at 510-511.


Initially, at least, it would seem that the attorney work product doctrine offers an answer to that question.  But how much protection does the attorney work product doctrine really offer?

Experts and the Attorney Work Product Doctrine

  There seems to be little doubt that information considered by an expert witness (that is, an expert retained to give testimony) in forming her opinions has to be turned over to the opposing party.  Based on the 1993 Amendments to the Federal Rules, most courts have interpreted the phrase “other information” broadly and have allowed discovery of even “core work product.”  See, e.g., Regional Airport Authority v. LFG, LLC, 2006 U.S. App LEXIS 21035 (6th Circuit).  (For a discussion of the minority view, see Krisa v. Equitable Life Assurance Soc., 2000 U.S. Dist. LEXIS 16226.)  Thus, when dealing with an expert witness, it is incumbent upon counsel to exercise caution with regard to what opinions, mental impressions, and conclusions are shared with the expert witness.  Discovery of core work product, especially when provided to the expert witness in written form, will almost certainly be permitted under Fed. R. Civ. P. 26(a)(2)(B).  


 Non-testifying experts, however, have traditionally received greater protection.  Under Fed. R. Civ. P. 26(b)(4)(B), an opposing party may not discover facts known or opinions held by a non-testifying expert unless the party can show “exceptional circumstances under which it is impracticable for the party seeking discovery obtain facts or opinion on the same subject by other means.” 

A party may, through interrogatories or by deposition, discover facts known or opinions held by an expert who has been retained or specially employed by another party in anticipation of litigation or preparation for trial and who is not expected to be called as a witness at trial, only as provided in Rule 35(b) or upon a showing of exceptional circumstances under which it is impracticable for the party seeking discovery to obtain facts or opinions on the same subject by other means.
 Fed. R. Civ. P. 26(b)(4)(B) [emphasis added].  


On its face, then, Rule 26(b)(4)(B) would seem to preclude an opposing party from getting the same type of information from a non-testifying expert that it could get from a testifying expert.  So, hire an expert as a consultant, not as a witness, and everything you turn over to that expert is not discoverable apart from “exceptional circumstances.”  It seems straightforward, but in practice it doesn’t always work out so neatly.  


In certain circumstances, the extent and quality of protection provided by rule 26(b)(4)(B) to non-testifying experts has been eroded.  In those instances, even core work product shared with the non-testifying expert may be subject to the jurisdiction’s discovery rules for testifying experts.  When lifting the 26(b)(4)(B) veil, courts have generally recognized four categories of “exceptional circumstances” where they will likely ignore the distinction between testifying and non-testifying experts and subject the non-testifying expert to discovery.  The conditions are:

 (1) where the object or condition observed by the non-testifying expert is no longer observable by an expert of the party seeking discovery, and (2) where it is possible to replicate expert discovery on a contested issue, but the costs would be judicially prohibitive….Similarly, exceptional circumstance under Rule 26(b)(4)(B) may exist [(3)]when a non-testifying expert’s report is used by a testifying expert as the basis for an expert opinion, or [(4)]when there is evidence of substantial collaborative work between a testifying expert and a non-testifying expert.

Long Term Capital Holdings v. U.S., 2003 U.S. Dist. LEXIS 14579 at 9-10, (citations omitted).


In Long Term Capital Holdings, the court was asked to determine whether the U.S. could depose two non-testifying experts, each “heavily involved” in the creation of the reports offered by plaintiff’s testifying expert.  Defendant United States alleged that the non-testifying experts “prepared all of the quantitative analysis that was included in the expert reports, that [the non-testifying experts] drafted portions of the expert reports, and that [the non-testifying experts] presented substantive analysis and conclusions to the Testifying Experts.”  Id. at 5.

The court, looking at all of the evidence, found that the non-testifying experts could be deposed.  Key to the court’s decision was the fact that the non-testifying experts spent over 50 times as many hours pouring through the material as the testifying experts had (5,497.5 hours compared to 105 hours).  Id. at 17.  The court viewed this disproportionate time distribution as evidence of “seamless collaboration” between the testifying experts and non-testifying experts.  Id. at 13.


In Derrickson v. Circuit City Stores, Inc., 1999 U.S. Dist LEXIS 21100, the plaintiffs sued Circuit City for employment discrimination.  As part of their case the plaintiffs retained an expert to evaluate employment data provided by defendant Circuit City.  The expert submitted a report pursuant to Fed. R. Civ. P. 26(a)(2) that included tables “based on data that [was] subjected to various selection, aggregation and weighting processes performed by [the expert’s] assistant.”  Id. at 18.  Because the expert did not disclose how the data was manipulated, Circuit City moved to have the expert excluded.  Plaintiffs challenged Circuit City’s motion and further claimed that the assistant’s work was protected by Rule 26(b)(4)(B), because the assistant was not an expert retained to provide testimony.


Denying Circuit City’s motion to exclude the expert, but dismissing the plaintiff’s 26(b)(4)(B) argument, the court stated:

[The expert] and his assistant worked hand-in-glove, and the fruits of their labor are indivisible.  Defendant cannot properly cross-examine [the expert] without first understanding how his assistant manipulated the data.  This is not a case where the testifying expert relied on a single, discrete written report by a non-testifying expert.  If that were so, plaintiffs would simply need to produce the non-testifying expert’s report.  To the contrary, [the expert]’s opinions in this matter are the result of a seamless collaboration with his assistant.


Even if the court considered [the expert]’s assistant to be a non-testifying expert, the result would be the same.  Defendant is not engaging in the sort of free riding that Rule 26(b)(4)(B) was meant to prevent.  The purpose of Rule 26(b)(4)(B) is to prevent a party from building its own case through its opponent’s diligence.

***

Moreover, Rule 26(b)(4)(B) provides that the “facts known and the opinions held by an expert … who is not expected to be called at trial” are discoverable “upon a showing of exceptional circumstances”…Only [the expert]’s assistant knows what he did to the data, and because that information is exclusively within the assistant’s cognizance, [Circuit City] is entitled to it under [the rule].
Id. at 18-19.

In Herman v. Marine Midland Bank, 207 F.R.D. 26 (W.D.N.Y 2002), the court held that an assistant to a testifying expert could be deposed where the assistant’s billable hours for the matter were comparable to those of the testifying expert.  Quoting Derrickson, supra, at length, the court ruled that because the assistant billed 173 hours of work, and the expert 156.25, it would be nearly impossible to separate the assistant’s contributions from those of the testifying expert.  Here, too, the court felt that because much of the information sought would be within the exclusive purview of the assistant, there was a sufficient “exceptional circumstance” present to warrant vitiating the 26(b)(4)(B) shield.  See also, Pinal Creek Group v. Newmont Mining Corp, 2006 U.S. Dist. LEXIS 45015.


Based on the above cases, it seems necessary to carefully separate the roles and duties of the non-testifying expert and the testifying expert.  Where the non-testifying expert is strictly limited to guiding and preparing the attorney, there seems to be no danger.  As the role of the non-testifying expert expands, though, issues which might rise to the level of “exceptional circumstances” begin to appear.  It would be dangerous, for example, for the non-testifying expert or his team to sift or prepare relevant documents expressly for the testifying expert.  Even more egregious is the situation, as seen above, where the non-testifying expert prepares a report or a portion of a report from which the testifying expert prepares his report.  It is also clear that assistants to experts may become accessible to opposing parties if their involvement was critical to enable the expert to render his opinion.


There are other situations where non-testifying experts may be exposed to discovery:

· If the non-testifying expert is from the same organization as the expert witness, the non-testifying expert may be vulnerable.  Vulnerability can be mitigated if counsel is careful to define the relative roles of the experts and keep them as separate as possible.

· If the non-testifying witness helps draft the expert witness’ report, it’s very likely a court would allow the non-testifying witness to be deposed.  Trigon Ins. Co. v. U.S., 204 F.R.D. 277, 290 (E.D. Va. 2001).

· If the non-testifying expert “sets up” the report for the expert witness, i.e., prepares the underlying analysis, decides what documents the expert witness should review, and so forth, the non-testifying expert will be vulnerable to discovery.

· If the expert witness has the same access to underlying information as the non-testifying expert, the underlying information may be discoverable unless the party resisting discovery can show that the expert witness did not “consider” that information.  United States Fid. & Guar. Co. v. Braspetro Oil Servs. Co., Nos. 97 Civ. 6124JGKTHK, 98 Civ. 3099JGKTHK, 2002 WL 15652, at *8, (S.D.N.Y. 2002).  Remember that the standard for discovery of an expert witness is fairly low – if an expert witness considers information, even if it forms no basis for the opinion or is rejected by the expert, the information is discoverable.

· If the non-testifying expert assists the expert witness in preparing to testify, the non-testifying witness is vulnerable.

· If the non-testifying expert appears to be in control of the expert witness (what opinions to form, how to present them, and so forth), a court could conclude that there is no attorney work product involved and allow discovery of the non-testifying expert.


In the current environment, then, counsel should impose reasonable safeguards to ensure minimal interaction between testifying and non-testifying experts.  For example, counsel should avoid having one expert wear two hats.  A non-testifying expert who is later presented as an expert witness might have to surrender all information provided to him, including core work product, that might have been shielded for a non-testifying witness.  Counsel should also make certain that the expert witness not rely too heavily on staff or on non-testifying experts when preparing analyses and reports.  Finally, counsel should avoid simply turning over her file to an expert, whether or not engaged to testify, to let the expert select what he thinks he needs.  The ultimate common sense rule is: if you don’t want the other side to have it, consider whether you really need to give it to your expert.  If you need to give it to your expert, consider the form in which it is given, and be careful not to give away more than you need to.


This can place a large burden on an attorney, especially in more complex cases or in situations involving highly complex technical fields.  In those situations, the attorney must be able to not only understand the nuance of the non-testifying expert’s field, but also be proficient enough to use the guidance and suggestions gleaned from that expert to direct the testifying expert.  Although a demanding role, it is one the attorney must assume in order to provide adequate safeguards to his clients’ interests.

� Gregory J. Lavorgna is a partner in Drinker Biddle & Reath LLP, Philadelphia, PA.  The author wishes to acknowledge the assistance of Matthew S. Bodenstein in researching and helping to prepare this paper.
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� It should also be noted that an “in camera” interview of a non-testifying witness may be a possibility.  See, St. Paul Mercury Ins. Co. v. Williams, 986 F.Supp. 409, aff’d in part, vacated on other grounds, 224 F.3d 425 (5th Cir. 2000).
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