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1.
Commercial mediation in the French market place
The French market of commercial mediation has increased rapidly over the past 10 years but is still relatively small. This results from the fact that mediation was only recently introduced in France and that it is only known by a small number of operators on the market. The majority of the legal profession are reluctant to use mediation because of their lack of practical experience in this method. They prefer to use the traditional methods and carry out law suits before the commercial Courts.

The main institution providing commercial mediation in France is the Centre de Mediation et d’Arbitrage de Paris (CMAP)
. Although it was only created 10 years ago, it has established a solid reputation in terms of quality and experience. Yet the number of mediations handled by the CMAP is relatively small, around 250 mediations per year
, comparing to the 60,000 to 80,000 law suits that are handled by the Commercial Court of Paris every year. 

The International Chamber of Commerce, one of the main institutions providing international arbitration worldwide, has recently engaged in providing ADR services. It has set up a new set of ADR Rules in 2001 for this purpose, despite the hesitations of those who fear that developing the mediation process may impair the ICC’s image as an arbitration institution. The ICC does not publish statistics as to the number of mediations it has administered and, in any case, its involvement in this field is too recent to determine whether it has been successful in developing international mediation.

The best way to promote commercial mediation among French companies is marketing its rate of success. The CMAP’s statistics display an encouraging rate of success of 70 % which has proven decisive in attracting new mediation users. Another attractive feature of mediation is its rapidity. According to the CMAP’s statistics the average duration of a mediation is 2 to 3 months and at a maximum six months. This duration is significantly short comparing to that of legal procedures before the commercial courts which could last for several years. These features make mediation a very attractive tool for business companies and will certainly lead to its quick expansion in France. 

Mediation is also a very economical way to solve disputes. A commercial mediation carried out in France costs around 5.000 dollars on average. The fees are usually charged by the mediator on an hourly basis and hourly rates vary between 300 dollars and 500 dollars. It should be noted, however, that the cost-factor is far from being decisive when choosing mediation proceedings, since the cost of a law suit before a French Commercial Court is relatively low.

Another reason why mediation should develop in France is the strong support of the French authorities. Recently, the Ministry of Finance has actively supported and promoted a Mediation Chart
. The companies that signed this Chart agree to seek to resolve their disputes amicably and to resort to mediation when appropriate. Under the influence of the Ministry of Finance a significant number of the largest French companies have signed the Chart.

The Ministry of Justice is also very supportive of mediation and it has promoted a law which allows the French Courts to order mediation procedures. 

2.
Court ordered mediation
The rules governing court-ordered mediation are set forth in the French Code of Civil Procedure
. 

The Court can invite the opposing parties to seek a settlement through means of mediation. This process takes place while legal proceedings have already started, at a stage when the parties have exchanged their pleadings. Based on a preliminary assessment of the case, the judge in charge of following up the proceedings, can suggest a mediation if he considers it appropriate. 

It is important to note that the judge has no authority to force the parties to accept a mediation. The law provides that before appointing a mediator, the judge must secure the parties’ consent
. If all the parties accept, the judge will issue an order pursuant to which the proceedings are temporarily suspended in order for the mediation process to take place.

The mediator is appointed by the judge. It is noticeable that a significant number of court-appointed mediators are retired judges. Retired judges are not always properly trained to carry out the mediation process and some of them have the reputation of being authoritative and of seeking to impose a solution on the parties. But, on the other hand, a significant number of former judges have undergone a proper training and have successfully turned into mediators.

The judge, however, is not required directly to chose the mediator, he may appoint an institution which will designate a mediator and administer the mediation
.The judge may not always know which mediator to appoint. Therefore, this rule serves to allow him to delegate such task to a specialized institution. The law provides, however, that the name of the mediator appointed by the institution must be submitted to the judge and approved by him. 

The law also sets forth the conditions that apply to the mediator
. These conditions are those that apply to mediators in general. They relate to the mediators’ honorability, his training and experience, and his independence vis-à-vis the parties. 

According to the law, the role of the mediator is : “to hear the parties express confronting views in order to allow them to find a solution to their dispute”
. This definition is in line with the general approach of mediation in France. The mediator is generally viewed in France as a facilitator rather than an advisor. His role is to help the parties seek a solution to their dispute rather than propose a solution himself.

The duration of a court ordered mediation is set by the judge for a period of time which cannot exceed 3 months starting from the date of the first meeting organized by the mediator
. However, the judge may extend the duration of the mediation for another 3 months, if the mediator so requests. He also has the power to terminate the mediation upon request of a party or of the mediator, or if the mediation process is impaired. These limitations in time are meant to prevent dilatory tactics by parties who would use the mediation process as a means to delay the proceedings. 

Upon expiry of his assignment, the mediator must inform the judge of the outcome of the mediation. If no settlement has been reached, the court-proceedings will start again and the matter will be judged by the Court. The only information provided to the Court is that the mediation has failed. No information collected by the mediator in the course of his assignment can be used by a party in legal proceedings if the mediation has failed. 

One of the goal of the Ministry of Justice in promoting court ordered mediation is to reduce the burden of the Courts, which are confronted with a significant increase in their case-load. One could imagine that French judges, would be keen on implementing this policy in order to reduce their work-load and concentrate on a smaller number of cases. But the opposite is true and the number of court ordered mediations is ridiculously low. One of the reasons behind this lack of success is that a court-ordered mediation can only take place when the law suit is already underway at a stage when the parties have already exchanged their pleadings. In this context many judges consider that inviting the parties to go to mediation may only result in additional costs and further delay in the settlement of the case.

It should also be noted that few judges are aware of what the mediation process really is and that most of them are skeptical as to its likelihood of success, especially once legal proceedings have been already started. A frequent criticism of court-ordered mediation is that the parties are induced to agree to the suggestion of the judge while, in fact, they may not have any desire for such method and their acceptance is out of sheer deference to the judge. 

This criticism is partly true. According to the CMAP’s statistics the rate of success of court-ordered mediations is 10% lower than that of contractual mediations which is at 76%. But even if court-ordered mediations are less successful than contractual mediations, the rate of success is still adequate in justifying the implementation of this method.

3.
Enforceability of contractual provisions relating to mediation

The legal framework in France is generally viewed as “mediation-friendly” and contractual provisions relating to mediation are efficaciously enforced by the Courts. The relevant rules relate to agreements whereby the parties to a contract agree to resort to mediation if a dispute arises and to settlement agreements reached in pursuance of a mediation.

Agreements to mediate: The French Supreme Court has recently taken a strong stance in favor of the enforceability of contractual provisions whereby the parties agree to solve their dispute through mediation. In a judgment of February 14, 2003, the Supreme Court decided that a mediation agreement obliges the parties to attempt to solve their dispute through mediation before initiating legal proceedings
. The sanction of this obligation is rather strict. If a party instigates legal proceedings without complying with contractual provisions requiring that the parties submit their disputes to mediation, the judge must dismiss the case. 

To avoid that a party could run the risk of being time-barred as a result of the implementation of a mediation agreement, the Supreme Court further decided that the implementation of a mediation suspends the statute of limitation. Thus by commencing the mediation process, each party preserves its right to initiate subsequent legal actions in case the mediation should fail.

Settlement agreements: The French legal environment is strongly in favor of the enforceability of settlement agreements. The Civil Code provides that settlement agreements which put an end to a dispute are res judicata between the parties
. The same matter between the same parties cannot be judged by a Court of law. Furthermore, settlement agreements can be given the same strength as judgments issued by a Court of law through ex parte proceedings before the French Civil Court
. This procedure, called “exequatur” can be simply and rapidly implemented. Once it has become directly enforceable, the settlement agreement is as effective as a judgment.

Conclusion:

The current situation displays a clear contrast between the general consensus that has emerged in favor of mediation and the relatively low number of mediations. A review of the relevant factors shows that the French marketplace is still not mature. Through the recent efforts of the French authorities and of the French Supreme Court the French legal environment has clearly become “mediation friendly”. A number of institutions propose quality mediation services provided by well-trained and experienced mediators. In this favorable context, the French market has taken a slow start and is far from having realized its potential. However, this situation is likely to change soon. Commercial mediation is taken into consideration by an increasing number of players and is expected to expand significantly over the coming years.

*          *

*

� 	See the CMAP’s website : www.mediationetarbitrage.com


� 	The exact number of mediations carried out by the CMAP in 2005 is 223.


� 	The Charte de la Mediation Inter-entreprises pour le Règlement des Conflits Commerciaux was sponsored by the Chambre de Commerce et d’Industrie de Paris and signed by representatives of 45 major French companies in the presence of the Ministry of Finance on November 22d, 2005.


� 	Articles 131-1 to 131-15 of the Nouveau Code de Procedure Civile (NCPC). These provision were introduced by a law of February 8th, 1995.


� 	Article 131-1 du Nouveau Code de Procédure Civile.


� 	Article 131-4 du Nouveau Code de Procédure Civile.


� 	Article 131-5 du Nouveau Code de Procédure Civile.


� 	Article 131-1 du Nouveau Code de Procédure Civile.


� 	Article 131-3 du Nouveau Code de Procédure Civile.


� 	Cour de Cassation – Chambre Mixte, 17 février 2003, arrêt n° 217 P.


� 	Article 2052 du Code Civil.


� 	Article 1441-4 du Nouveau Code de Procédure Civile.
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