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English Case Law Update - Halsey and beyond
The Position before Halsey
Following Lord Woolf's "Access to Justice" reforms, the courts began to hand down a series of decisions encouraging the use of alternative dispute resolution (ADR) (see, for example, Cowl v. Plymouth City Council
).  One of the most important was the decision of the Court of Appeal in Dunnett v. Railtrack
.  In this case, when giving permission to appeal to the claimant (Mrs Dunnett, a litigant in person, who had lost at first instance) Schiemann LJ strongly suggested that the parties should attempt to resolve the matter by mediation.  Mrs Dunnett was willing to mediate but Railtrack refused, citing the fact that it would probably have to bear the costs of any mediation (as Mrs Dunnett was impecunious) and that it would necessarily involve Railtrack paying Mrs Dunnett some compensation to dispose of the claim which it was not prepared to do given that it considered (rightly as it turned out) that it had a very strong claim.  Railtrack proceeded with, and won, its appeal (as it had predicted) but the Court of Appeal refused to award Railtrack its costs of the appeal.  Brooke LJ stated:

"When asked by the court why [Railtrack] were not wiling to contemplate alternative dispute resolution, [Railtrack] said that this would necessarily involve the payment of money, which [Railtrack] were not willing to contemplate, over and above what they had already offered.  This appears to be a misunderstanding of the purpose of alternative dispute resolution.  Skilled mediators are now able to achieve results satisfactory to both parties in many cases which are quite beyond the power of lawyers and courts to achieve.  This court has knowledge of cases where intense feelings have arisen, for instance in relation to clinical negligence claims.  But when the parties are brought together on neutral soil with a skilled mediator to help them resolve their differences, it may very well be that the mediator is able to achieve a result by which the parties shake hands at the end and feel that they have gone away having settled the dispute on terms with which they are happy to live.  A mediator may be able to provide solutions which are beyond the powers of the court to provide.  Occasions are known to the court in claims against the police, which can give rise to as much passion as a claim of this kind where a claimant's precious horses are killed on a railway line, by which an apology from a very senior police officer is all that the claimant is really seeking and the money side of the matter falls away.

It is to be hoped that any publicity given to this part of the judgment … will draw the attention of lawyers to their duties to further the overriding objective … and to the possibility that, if they turn down out of hand the chance of [ADR] when suggested by the court, as happened on this occasion, they may have to face uncomfortable costs consequence".

Dunnett was followed by a number of other decisions in which the use of ADR was strongly encouraged even in the face of the parties opposition.  In Shirayama Shokusan Co Ltd v. Danovo Limited [No 2]
 the court held that it had the power to order that mediation be attempted even if one party was unwilling.  This appeared to go further than the powers in the Civil Procedure Rules which provide only that the court can order a stay of legal proceedings while the parties consider ADR.  In Hurst v. Leeming
.  Lightman J again emphasised the benefits of mediation and listed a number of factors which were not sufficient for refusing ADR.  These included that heavy costs had already been incurred, that there was an allegation of professional negligence, that a party believed he had a watertight case and that a full and detailed refutation of the opposite parties case had already been supplied.  However Lightman J went on to consider whether the mediation which had been turned down in this case would have had any real prospect of success.  On the extreme facts of this case (involving a vexatious and bankrupt litigant in person who was considered by Lightman J to have been seriously disturbed by the events leading to the litigation and to be obsessed with the injustice he thought had been perpetrated on him) Lightman J accepted that the refusal to mediate had been reasonable as, given the litigant's character, it was unlikely to have been successful.  

The use of ADR was further encouraged by the decision of the Commercial Court (Colman J) in Cable & Wireless Plc v. IBM UK Ltd
.  The case concerned a contract which had the following clause in it: 

"… the Parties shall attempt in good faith to resolve the dispute or claim through an [ADR] procedure as recommended … by [CEDR].  However, an ADR procedure which is being followed shall not prevent any Party … from issuing proceedings".

Cable & Wireless issued proceedings under CPR Part 8 seeking interpretation of a particular provision of the contract - they did not first pursue ADR.  IBM argued that the case should be stayed pending ADR proceedings.  Cable & Wireless argued that the clause was unenforceable both because it lacked certainty (being an agreement to agree) and because the last sentence of the clause referred to above expressly contemplated the issue of proceedings whilst an ADR procedure was being followed.  The judge disagreed - in the light of public policy and the decision in Dunnett he upheld the clause and stayed the case stating that parties who enter into an ADR agreement must be taken to appreciate that mediation is not designed to reflect the precise legal rights and obligations of the parties but rather solutions which are mutually commercially acceptable at the time of the mediation.

There was some uncertainty in the legal profession following these decisions - they seemed to suggest that, however strong a case a party might have, it would be obliged to mediate and possibly offer compensation to unmeritorious claimants to avoid potential adverse cost consequences.  

Halsey v. Milton Keynes General NHS Trust

Halsey comprised two conjoined appeals.  The Court of Appeal considered representations from the ADR Group, the Law Society, CEDR and the Civil Mediation Council as well as from the parties.  The judgment is therefore the most comprehensive to date on the relationship between ADR and litigation.  It deals with some of the issues highlighted above including whether the courts could compel parties to undertake ADR.

The Court of Appeal first reiterated its continued enthusiasm for ADR and stated that all members of the legal profession who conduct litigation should routinely consider with their clients whether their disputes are suitable for ADR.  The Court of Appeal went on to state that mediation has a number of advantages over the court process.  It is usually less expensive than litigation, it provides litigants with a wider range of solutions than those that are available in litigation: for example, an apology; an explanation; the continuation of an existing professional or business relationship perhaps on new terms; and an agreement by one party to do something without any existing legal obligation to do so.  They quoted the paragraph by Brooke LJ in Dunnett set out above.  However the Court of Appeal went on to state that they accepted the submissions made by the Law Society that mediation does not offer a universal panacea and can have disadvantages as well as advantages and they rejected a submission made on behalf of the Civil Mediation Council that there should be a presumption in favour of mediation.  They agreed with the Law Society that there were a number of factors to take into account when deciding whether ADR had been unreasonably refused.  These included (but were not limited to) the following:

· The nature of the dispute.  The Court stated that the subject matter of some disputes renders them intrinsically unsuitable for ADR.  The most obvious kind is where the parties wish the court to determine issues of law or construction which may be essential to the future trading relations of the parties.  They also noted with approval a statement made by the Commercial Court Working Group in 1999 that ADR is not suitable for cases which involve allegations of fraud or disreputable conduct (this is, however, a somewhat out-of-date notion since fraud cases can and have been successfully mediated).  In other cases the parties might want a binding precedent.  However the court added that most cases are not by their very nature unsuitable for ADR.  

· The merits of the case.  The fact that a party reasonably believes that he has a strong case is, the court held relevant to the question whether he has acted reasonably in refusing ADR.  The court stated that if the position were otherwise there would be considerable scope for a claimant to use the threat of costs sanctions to extract a settlement even where the claim was unmeritorious.  The court stated that large organisations, especially public bodies, were vulnerable to pressure from claimants who, having weak cases, invited mediation as a tactical ploy.  The court quoted a sentence from Lightman J in the Hurst case referred to above in which he stated "the fact that a party believes that he has a watertight case again is no justification for refusing mediation.  That is the frame of mind of so many litigants".  The Court of Appeal stated that this statement should be qualified state that the fact that a party unreasonably believes that his case is watertight is no justification for refusing mediation.  But the fact that a party reasonably believes that he has a watertight case may well be sufficient justification for a refusal to mediate.  It seems inevitable, in the light of this, that far fewer successful litigants will be penalised for having earlier refused to mediate.  If they have succeeded in their litigation, their decision not to mediate because of the strength of the case will be vindicated.

· Other settlement methods have been attempted.  The court said that the fact that settlement offers had already been made and rejected was a relevant factor as it showed that one party was making efforts to settle but that the other perhaps had an unrealistic view of the merits of the case.  They added, however, that mediation can succeed where previous attempts to settle have failed.

· The costs of mediation would be disproportionately high.  The Court of Appeal said that this factor would be of particular importance where, on a realistic, assessment, the sums at stake in the litigation were comparatively small.  They stated that a mediation can be as expensive as a day in court.

· Delay.  If mediation is suggested late in the day acceptance of it may have the effect of delaying the trial of the action.  This is a factor which may be relevant to take into account in deciding whether a refusal was unreasonable.

· Whether the mediation has a reasonable prospect of success.  The Court of Appeal considered that whether the mediation has a reasonable prospect of success will often be relevant to the reasonableness of A's refusal to accept B's invitation to agree to it.  However they said that it was not necessarily determinative of the fundamental question which is whether the successful party acted unreasonably in refusing to agree to mediation.  They illustrated this by two cases.  In a situation where B has adopted a position of intransigence A may reasonably take the view that a mediation has no reasonable prospect of success because B will not accept a compromise.  A's refusal would therefore be reasonable.  If, however, A has been unreasonably obdurate the court might well decide that a mediation would have had no reasonable prospect of success.  However this would not be a proper reason for concluding that A's refusal to mediate was unreasonable.  A successful party cannot rely on its own unreasonableness in such circumstances.  The Court therefore rejected Lightman J's view in Hurst that the court should confine itself to a consideration of whether, viewed objectively, a mediation would have a reasonable prospect of success.  This was considered too narrow: focussing on the nature of the dispute rather than the parties attitudes.  The burden of proving an unreasonable refusal should be on the unsuccessful party whilst the burden of proving the mediation did not have any reasonable prospects of success should be on the successful party.  The court added that if a judge had specifically encouraged the parties to mediate, it would be easier for the unsuccessful party to discharge the burden of showing that the successful party's refusal was unreasonable.

· The court addressed a number of other issues during the course of the judgment including the question that had arisen in the Shirayama case referred to above in which the court considered it had the right to compel parties to mediate.  The court disagreed with this and stated that compulsion of ADR would be regarded as an unacceptable constraint on the right of access to court and therefore a violation of article 6 of the European Convention on Human Rights.  (This is somewhat strange as such a requirement would merely delay access to a court for a short period rather than prevent it entirely).  They also felt that if the courts were to compel parties to enter into a mediation to which they objected that would achieve nothing accept to add to the costs to be borne by the parties.  They added however that parties could be encouraged by the court to embark on a mediation and that they could even be encouraged in the strongest terms (e.g. in the form set out in the Commercial Court Guide however this does, in effect require the parties to mediate).

· The court also considered whether it should be particularly disposed to make an adverse costs order against a successful public body on the grounds that it had refused to agree to ADR.  It stated that there was no basis for the court discriminating against successful public bodies.  The only reason for doing so that was suggested to the Court of Appeal in the course of arguments was that government departments and agencies (including NHS Trusts) should be held to the government's ADR pledge (a pledge given by the government to consider ADR in appropriate cases).  This had been given great weight in the case of Royal Bank of Canada v. Secretary of State for Defence
.  The Court of Appeal held that the judge had been wrong to attach such weight to the ADR pledge in this case.  The pledge was no more than an undertaking that ADR would be considered and used in all suitable cases. 

The Court of Appeal then turned to the facts of the cases.  The first of the two appeals (Halsey) was a medical negligence case.  The claimant widow sought damages for the allegedly negligent treatment of her deceased husband in the days he had spent in hospital prior to his death.  She instructed a firm of solicitors on a CFA basis.  The Trust's solicitors did not accept there was any negligence.  The claimant's solicitors repeatedly wrote both to the Trust and then to the Secretary of State for Health, stating that they were happy to accept a small payment and costs in settlement of the claim.  The letter to the Secretary of State stated, for example:


"You will see from the correspondence that I have at every juncture sought to meet, negotiate and mediate this claim with the least amount of cost to the NHS.  Unfortunately all such attempts have been rejected.  I want you to have this correspondence in mind when the final bill payable by the NHS for legal costs is in the region of £100,000."

The trial judge referred to the numerous letters written by the claimant's solicitors suggesting mediation as "somewhat tactical" and also thought it was "unusual" to commence litigation by writing to the Secretary of State for Health.  The Court of Appeal agreed with the trial judge that the Trust should not be deprived of any of its costs on the grounds that it had refused to accept the invitations to mediate.  The court had not made any order encouraging mediation.  Whilst the court accepted that the subject matter was not by its nature unsuitable for ADR they added that the Trust believed that it had a strong defence and had reasonable grounds for that belief.  They added that the judge's view that the letters were "somewhat tactical" was "if anything … an understatement".  They added "the extraordinary letter written to the Secretary of State very early on was an attempt to extort a sum (plus costs) in settlement of a very small claim which, at best, was speculative … the requirement that the Trust should pay the claimants costs is of particular significance, since she had entered into a conditional fee agreement with her solicitors, with a 100% success fee".  They considered that the Trust's view that the cost of mediation would be disproportionately high compared with the value of the claim was a strong factor militating against mediation.  The Trust also thought that the mediation did not have a reasonable prospect of success, as the Trust were not prepared to make any payment to the claimant.

In the second case of Steel the defendant's refusal was considered to be reasonable because its defence raised a question of law that it wanted determined by the court.  The defendant had a strong defence which succeeded at trial.  The offer to mediate came at a late stage when it would be cheaper to have a trial lasting two hours than a lengthy mediation.

Halsey was followed by the case of Reed Executive Plc v. Reed Business Information Limited
.  Reed Executive Plc ("Reed") succeeded at trial.  Reed Business Information Limited ("RBI") successfully appealed the first instance judgment.  Reed applied for 70% of its costs of the trial and its costs of the appeal on the ground that RBI had acted unreasonably in refusing mediation.  RBI countered that its attitude to mediation could not be fully justified without referring to "without prejudice" communications.  Reed therefore sought to persuade the Court of Appeal to allow disclosure of these documents.  Each party was also arguing that its attitude towards mediation was reasonable at different times and so the court was faced with the prospect of a mini trial as documents and evidence of all meetings at which settlement was discussed would have to be revealed.  Reed argued that the decision in Halsey enabled the court to look at such material on the question of costs.  Jacob LJ disagreed and concluded that Halsey made no change to the existing law on without prejudice correspondence.  The court cannot order disclosure of without prejudice negotiations against the wishes of one of the parties to those negotiations - the answer for parties who might wish to refer to such correspondence was to use the "Calderbank procedure" (i.e. writing letters so that they are marked without prejudice save as to costs").  It would also be possible to deal with the matter in open correspondence or to obtain a court order staying the proceedings pending ADR.  

The most recent decision on ADR was the case of Burchell v. Bullard
.  This was a case involving a domestic building dispute (an extension to a house).  A builder sued the homeowners for £18,000 being the balance he said he was owed in respect of the extension.  The owners counterclaimed for over £100,000 citing various defects in the extension.  Before proceedings were issued the builder's solicitors suggested mediation but the defendants replied (on their surveyor's advice) that:


"The matters complained of are technically complex and as such mediation is not an appropriate route to settle matters."

At trial the builder was awarded £18,327 and the owners £14,373 on their counterclaim which required the owners to pay a net sum of £5,025.  Global costs of the whole litigation were £185,000.  The builder was ordered to pay the costs of the counterclaim.

The builder appealed against this order.  He argued that the judge should have awarded him his costs not only of the claim but also of the counterclaim given that the owners received far less than they had claimed and they had refused mediation.  At the same time he offered to use the Court of Appeal mediation scheme but again the owners refused saying they could not see it would be necessary or appropriate.  The Court of Appeal stated that refusing to mediate before proceedings were issued on grounds of complexity was "plain nonsense".  They felt that the builder's attitude had been reasonable and that the mediation would have had a good prospect of success at least on his part.  They stated that costs following the event was the general rule and, that,  in litigation such as this one the event was determined by establishing who wrote the cheque at the end of the case.  The order for costs was discharged and replaced by one that the defendants would be ordered to pay 60% of the claimant's costs of the claim and counterclaim and all his appeal costs.  Because the events occurred a year before Dunnett no extra sanction was imposed on the homeowners but Ward LJ commented:


"The profession must however take no comfort from this.  Halsey has made plain not only the high rate of a successful outcome being achieved by mediation but also its established importance as a track to a just result running parallel with that of the court system.  Both have a proper part to play in the administration of justice.  The court has given its stamp of approval to mediation and it is now the legal profession which must become fully aware of and acknowledge its value.  The profession can no longer with impunity shrug aside reasonable requests to mediate.  The parties cannot ignore a proper request to mediate simply because it was made before the claim was issued.  With court fees escalating it may be folly to do so."

The fact that a professional adviser (the surveyor in this case) had advised the client to decline mediation would not protect a client from sanction (although it might lead to a separate professional negligence claim).

Conclusion
Although Halsey is the most comprehensive English Court judgment on the relationship between ADR and the courts, it still leaves many issues unresolved.  It will almost certainly make it less likely for a successful litigant to be penalised in costs for a refusal to mediate, but only those few who regard their case as watertight will take comfort from that.

Mediation Theory in Practice: The Latest Trends in Commercial Mediation 

Mediators come in all shapes and sizes and have many varied styles and approaches to their role in a mediation.  It would therefore be wrong to suggest that mediation practice is developing in a linear way, with all mediators employing the same new techniques.  

Some mediators conduct mediation in textbook fashion, rarely departing from the tried and tested formula of written submissions, pre-mediation telephone call, open session at the start of the mediation day, caucus sessions to explore the issues, followed by shuttle negotiations (with, just possibly, a meeting between principals along the way) and finally, if successful, a written settlement agreement.

Other mediators (and they tend to be the more successful ones) have not hesitated to approach the process in whatever way they feel makes sense, acting intuitively and creatively.  It is when these mediators share their experiences with others in the field, that the art of mediation develops and new approaches pioneered by a few are tried out by their less creative followers.

Described below are three techniques which have been (and are being) discussed amongst mediators, with different views being expressed as to what works and what doesn't.

The opening session

When the Centre for Effective Dispute Resolution (CEDR) first ran its mediator training course in the early 1990s, mediators were taught that the opening session, with all representatives of all parties present, was to enable the mediator to explain the process and the ground rules for the day, and for the parties to make their pre-prepared opening statements.  Q&A were kept to an absolute minimum, and the parties were quickly ushered to their private rooms so the caucusing could begin.

Whilst this worked for many, some mediators started to question the benefit of this form of opening session.  The mediation process was usually explained to the parties in a pre-mediation telephone call, so the mediator's introduction in the opening session was not usually necessary (especially to repeat users of the process).  And, despite the mediator pleading with the lawyers to let their clients speak during the opening statements, in practice these often added little to the written submissions exchanged in advance of the mediation.

These experiences produced two contrasting reactions.  Whilst some felt that the solution was to abandon the opening session altogether, others found that they enhanced the process by extending the opening session way beyond the formal exchanges.  Many consider that flexibility is the key: for one case moving straight to caucus will be best, whilst for another an extended opening session will be preferable.  

The case for the long opening is quite compelling.  Mediators can spend much of the mediation day shuttling between the parties relaying information and arguments.  This process is often very inefficient and can delay the time when constructive negotiations can begin.  If the parties can be encouraged during the opening session to share all of the arguments and information that will be relevant to the negotiations that are to follow, the mediator is spared the task of being messenger, and can focus the parties more quickly on the search for a solution.  

The downside to this approach is that the opening session can get out of hand if parties are invited to question each other and seek out answers to all their questions.  Lawyers can become anxious that future witnesses are being cross-examined or that facts that they only wanted to disclose to the mediator in confidence are being blurted out to the other side.  These are genuine concerns that need to be taken into account and managed by the mediator.  It can be a difficult judgment call as to whether to persuade a party to continue to engage in an open discussion after it has expressed reservations about doing so.  But the advantages can be significant.  A full airing of views (and even a collective effort at analysing issues in dispute) can often open the way to much quicker and ultimately successful negotiations.

The case for no opening session is harder to make (at least for this author).  There are rare occasions when the relationship between the parties is so bad that they simply cannot sit in the same room as each other.  There are perhaps other cases where there are experienced parties and lawyers on both sides who are familiar with the mediation process, know where they want to get to, and simply want to get on with the negotiation.  In most cases, however, an opening session, even a short one, will provide the parties with an important opportunity to acknowledge each other, speak directly to one another and size each other up before heading off to the safety of their private rooms.  

Starting at the end

"Speed mediation" is something well known to those who have mediated on the Central London County Court mediation scheme.  On that scheme, mediations have a maximum duration of 3 hours because the court building has to close at 7pm sharp.  When mediation is approached in the conventional way, securing a settlement of a dispute in 3 hours can be a real challenge.

There is however at least one pioneering mediator who believes that mediation should never take more than a few hours, even where the dispute is complex.  And he has a success rate to support his theory.  The main reason that he is able to move the process along so fast is that he effectively starts at the end.  He starts the mediation by asking each party in private, what it is they want to walk away with at the end of the mediation.  This is normally only a question which is asked after hours of exploration and tentative negotiation.

How does this mediator manage to obtain a meaningful answer to this question?  First of all, he has a tremendous reputation with those law firms that use him and he has their trust and confidence.  Secondly, he explains that unless he knows what they want, he will not be able to help them get it.  And thirdly, he has the personality and ability to immediately convey to the parties that he has their interests at heart.

By starting with this question, the mediator is able to short cut the process and move parties swiftly to a negotiation within the "zone of possible agreement".  The approach would not work for many mediators - in fact it will probably work for very few.  But for those lucky few, speed mediation is a powerful tool.

The specialist mediator

A few years ago, the party line of most mediation institutions was that mediators did not need to be expert in the industry out of which the dispute has arisen.  "What you need is an expert mediator, not an industry expert.  You will be able to explain to the mediator what he needs to know."

This is a practice which has been changed through market demand, rather than through the development of new skills by mediators.  Nowadays, it is widely accepted that parties are more comfortable with mediators who understand their industry.  They do not have to explain the jargon, the players or the issues that typically arise.  They trust the mediator to understand the background and to be alive to any attempts to misdescribe industry practice.

There are no doubt many top mediators who will still be comfortable mediating any dispute that may come their way, however technical or esoteric the underlying issues.  The mediation organisations still feel deep down that mediation skills are key and industry knowledge is icing on the cake.  But the customer knows best, and so increasingly, mediators are selected because they understand construction, or IT, or energy, or telecoms or banking or whatever the specialism might be.

Mediation in Europe: Where will the Draft EU Directive take us?

Following encouragement from various Ministries of Justice, in April 2002 the European Commission issued a Green Paper on ADR in Civil and Commercial matters.  The Green Paper sought views on issues such as clauses in contracts, confidentiality, training of mediators and possible need for legislation.  A public debate was held in Brussels in February 2003.  

This was followed by a European Parliament report which concluded that ADR was cheaper, less confrontational and more consensual than judicial process but considered that there was little need for formal European regulation at present.  The report did however recommend that there should be codes of conduct, exchanges of best practice and uniformity of legal framework within the EU.

Implementing the European Parliament's recommendation, the Commission adopted a proposal on 22 October 2004 for a Directive of the Council and Parliament on mediation in civil and commercial matters.  It is likely to come into force in 2007.  

The directive does not touch on the mediation process or the appointment or accreditation of mediators.  These are, however, dealt with in the Code of Conduct referred to below.

The directive deals with various issues including that the court may invite the parties to use mediation; that member states shall encourage adherence to voluntary codes of conduct; that the mediation process remain confidential and without prejudice and that limitation periods shall be suspended if parties agree to mediate.  Perhaps surprisingly, the drafters of the directive have not taken the opportunity of making uniform national laws on the enforceability of dispute resolution clauses that require parties to mediate before litigating or arbitrating.

One of the more controversial proposals is that settlements reached as a result of mediation can be enforced like court judgments.  There must be real doubt as to whether this proposal will survive when the directive is finalised.

A related development is that in July 2004 the European Commission launched a European Code of Conduct for mediators ("the Code").  The objective of the Code is to devise a system of guarantees to ensure the quality of mediation whilst retaining its flexibility.  The Code sets out a number of principles to which both mediators and organisations can voluntarily decide to commit.  Although the Code provides for mediators to have an overall standard of competence and knowledge about the process of mediation it does not specify what level of training and accreditation is required it states that "relevant factors" shall include proper training and continuous updating of education and practice in mediation skills.  The Code also sets out some basic ethical rules such as the need for the independence and impartiality of the mediator.  The Code also emphasises that the Mediator must keep all information arising out of the mediation confidential.

The Code does not impose any restrictions on who may act as a mediator (e.g. only a lawyer).  

Few of the proposals are groundbreaking for English lawyers but they may encourage more mediation across mainland Europe, where ADR is very much in its infancy compared to the US and UK.  ADR is being discussed more frequently in many European jurisdictions and new laws are being implemented to promote its use.  The EU measures could assist in a significant growth in the use of mediation across Europe although there is also a risk that they will be met with indifference in those countries where mediation is still viewed as an Anglo-Saxon product only needed to compensate for the excesses of common law litigation.  First there needs to be consensus on the final wording of the directive, and that is not proving as easy as it might be to arrive at.  
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