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Public justice in many European countries is facing a severe crisis. It is not surprising that Europeans’ interest in alternative dispute resolution (ADR) continues to grow. Courts and judges are no longer perceived as the most efficient “dispute-solvers”, and adjudication is no longer seen as the only solution to settle disputes. The business world is globally seeking non-adjudicative alternatives that do not negatively affect profitability, which means that these new procedures must be flexible and quick. Among the vast array of ADR methods available to the commercial world, mediation is certainly the most prominent.

Compared to traditional methods of conflict resolution, mediation has one main advantage: the parties do not engage in a process of confrontation, but of rapprochement. The parties have an opportunity to play an active role in the procedure and they maintain a high level of control over the process. This consensual approach increases the likelihood that, once a dispute is settled, the parties will be able to maintain and sustain their relationship.

Thus, the introduction of ADR techniques, especially mediation, is rightly seen as an opportunity to increase the functionality of the judicial system. Additionally, ADR mechanisms may strengthen the capacity of the legal system to effectively settle disputes by reducing uncertainty and creating different ways to access justice.  

Furthermore, mediation and other ADR procedures are more than simple “coping mechanisms” for the current litigation crisis, because ADR methods are equally needed when the judicial system functions efficiently. In order to promote these procedures, a regulatory framework is necessary to create the opportunity to access these alternatives; however, this alone is not enough to create a widespread practical application.

The “access-to-justice movement” in the United States had its official roots in 1976 when the American Bar Association established the Special Committee on ADR. Since then, the American model has deeply influenced Europe, and it seems that today’s growth of ADR on the European continent is following the same pattern seen several years earlier in the USA. On the other hand, every jurisdiction in Europe has an ADR story of its own. The ADR movement was strongly supported by the UK due to its special relationship with the USA; while, in the rest of Europe this movement has been characterized by different approaches and mixed feelings. It should be noted that throughout Europe there is definite growth in the level of interest in ADR. However, domestic and international factors have played decisive roles in the European debate over ADR techniques; and, in particular, how these factors have affected the ability to promote mediation as a useful tool.
There are two approaches to ADR and mediation in Europe. Some countries, including Germany, France, Italy, Spain and Greece have adopted what is known as the “legalistic approach” to ADR and mediation, while others have adopted the “pragmatic approach”. Both approaches allow for the use of alternative methods to resolve certain disputes, but the reasons behind these choices differ. One is based on legislation and the other on practice. 

First, the “legalistic approach” provides a legal framework in which new legislation is introduced, which allows disputants the ability to access and utilise ADR procedures, in addition to or as a substitution to the national judicial system. This approach tends to provide a sense of legal certainty to disputants, in that these new and non-traditional mechanisms for resolving disputes are still regulated by legislation. 

On the other hand, the “pragmatic approach” also allows disputants the ability to use ADR to resolve their disputes; however, this “opportunity” or “ability” to utilise ADR techniques is not regulated by law, instead it is available for use in practical situations. For example, the Netherlands and Switzerland do not provide a specific legal framework guiding the availability of ADR, but widely use ADR in various kinds of disputes. Sweden, Denmark, and Norway are also considered to be pragmatic countries with respect to their approaches to mediation.

In light of the legislative reform in various European countries, it is apparent that national parliaments have found it difficult to define “mediation”, even if legislation regarding its implementation exists. As a result, the first element common to most European countries is the absence of general legislation on mediation. Instead, the common trend, with the exception of Denmark and the Netherlands, is to introduce legislation on mediation.  Legislation on mediation can be classified into four main categories: a) general legislation regulating mediation and mediators; b) court-specific legislation regulating mediation in disputes pending trial (court-related or court-annexed mediation); c) legislation regulating mediation in a particular practice area or profession; and d) case law involving mediation clauses, mediation settlements, etc. 
In Italy, Finland, France, Greece, Germany and Spain, mediation has been promoted through the reform of the Code of Civil Procedure and through specific legislation on mediation, which empower a judge, or a third party, to settle a dispute before or during a court proceeding. In other countries, such as Austria, Denmark and Switzerland, legislation has not played such a role in the development of mediation. 

A complete overview of the different legislative reforms in the European Union related to this field will not be covered; however, certain specific legislative choices in various EU Member States will be mentioned in order to analyse and explain which approaches could co-exist on the European continent. Due to a lack of space, case law on specific aspects of mediation will not be covered.
In France, the new Code of Civil Procedure (CCP) distinguishes conciliation (art. 127 to 131) from mediation (art. 131-1 to 131-15). The French legislature defines conciliation as a process by which the settlement of a dispute is decided directly by the parties or with the help of a judge, whose mission it is to conciliate parties (art. 21 CCP). Mediation is deemed as a voluntary process that always involves a third party – a physical person or an “association” – this person (or association) is to listen to the parties, compare their interests and allow them to find a solution. Nevertheless, no exhaustive definition of either of these two methods has been given by the French legislature. The same distinction is visible in the Spanish legal system, where conciliation is a process by which a dispute is resolved by the parties themselves and mediation is a process by which parties accept a solution given by the mediator. 

In the Netherlands, an experimental programme entitled “Project Mediation Alongside the Courts” was created by the government, and used by certain experienced judges between March 2000 and January 2003, to try to promote mediation. This pilot project on court-annexed mediation was adopted after the final report, which was written by the Ministry of Justice, in collaboration with individuals of the judiciary, academic and legal professions, established the importance of mediation in the Dutch culture. This project had a positive effect on the promotion of mediation, which is apparent in that judges continue to suggest mediation to parties in dispute. Through this experimental project, both judges and disputing parties are now aware of three important aspects of mediation – voluntariness, impartiality and confidentiality. These characteristics are based on the standard principles created by the National Mediation Institute in 2000.

On the other hand, unlike the rest of Europe, the Netherlands has not enacted specific legislation to regulate the use of mandatory mediation. The introduction of this kind of mediation legislation is however, on the agenda at the Dutch Ministry of Justice. Court-annexed mediation in the Netherlands is partly regulated by the Code of Civil Procedure, and the quality of the mediation procedure is evaluated by the National Mediation Institute. This entity establishes rules, and controls the mediators’ obedience to these rules. Parties, or the judge himself, may ask to set up a meeting to evaluate if mediation is a suitable method to resolve the dispute. It is interesting to note that Dutch judges, unlike judges in other European countries, cannot play the role of mediator. This ensures that a judge’s adjudicative role does not mix with a mediator’s neutral role. The two roles must remain separate, and the Netherlands has dealt with this by the aforementioned rule. 

The “pragmatic approach” of Norway included a pilot project on court-annexed mediation, which was introduced in 1997, and was intended to last for two years (until January 1999). This experimental project had to identify the useful elements of mediation before its introduction in Norway on a permanent basis. This pilot project has received good results. Since 1997, there have been a steadily increasing number of cases mediated and settled through mediation. Additional information that should be noted regarding the status of mediation in Norway, is that similar to the rest of Europe, Norwegian judges have discretionary power to decide which disputes are appropriate for mediation. Finally, the legal community in Norway has shown an interest in this field of work; however, similar to other countries, it is difficult for these lawyers to set up actual mediations.
Even a brief comparative study on mediation in continental Europe must specifically address the case of Switzerland. As in most other European countries, the Swiss Code of Civil Procedure empowers the Justice of the Peace to settle disputes during a court proceeding. However, unlike the other European nations, this provision has actually been implemented – and 30% of all cases, sometimes even 50%, are settled by the Justice of the Peace. Besides this method of dispute settlement, successful mediations are conducted by ombudspersons in private sectors such as banking and insurance. Furthermore, mediation is widely practiced in family disputes. Yet apart from these examples, mediation is neither widely practiced, nor regulated by law. Instead, an alternative path has been followed in Switzerland with the aim of developing mediation. Contrary to the legislative initiatives adopted by the majority of European States, public and private Swiss organisations have undertaken a number of initiatives to promote a real culture of mediation. Several training programmes, which focus on training commercial mediators, are available; and, several private and public institutions also offer training in mediation. Additionally, many international organisations, with extensive experience in mediation, have their offices in this country, as well as multinational companies that have negotiation and mediation courses for their employees. The consequence is that, generally speaking, the mediation process is relatively well-known throughout Switzerland. 
Italy is currently experiencing a crisis in its legal system. Due to the courts’ small budgets, high caseloads and the archaic steps that a litigant must go through to begin the legal process, the time that parties must wait to get their cases to court is excessive by anyone’s standards. It should be noted that despite the previous information, Italians still seem to prefer the rigidity and formality of this current system. Therefore, ADR legislation and techniques have only recently become a major issue of debate among legal scholars and practitioners in Italy. This is apparent in its legislation.

The Italian legislature set the legislative groundwork to introduce the interest-based form of alternative dispute resolution in Decree nr. 5 in 2003. This law allowed Italian citizens the opportunity to access alternative forms of dispute resolution; however, it only affected Italian laws regarding corporation and commercial law. As it was initially passed, however, this law made the mediation process too binding, almost like arbitration. Pursuant to the original text of article 40, if the parties were unable to agree, the mediator was required to make a final settlement proposal, to be recorded in a post-mediation report attesting to the failure of the mediation. Furthermore, article 40 then obliged the parties to “take a definitive position” with respect to the mediator’s final proposal, declaring instead, what they would be willing to offer and accept. These party declarations also needed to be included in the post-mediation document – and could then be used by the judge in any subsequent legal proceedings for fee-shifting purposes. Such rules, of course, defeat the purpose of mediation. One key factor of mediation, after all, is that if the parties are unable to reach a settlement, nothing is binding. A settlement proposal of a judge undermines this freedom.

The government has, however, since reformed article 40 of Decree 5/2003. Now, Decree nr. 37 of 2004 makes it optional to have the mediator write up a settlement proposal to give to a judge. Under this new decree, both parties must agree to having a settlement agreement written up before the mediator is permitted to do so. Thus, the new decree corrects the flaw in the original article 40.

Following these laws, other reforms and legislation have been issued by the Italian Parliament to further promote the use of ADR. For example, legislation was created regarding small investors’ protection and regulation of the financial market – Law nr.262/2005; and, following that law, legislation was introduced to regulate ADR in family law – Law nr. 55/2006. The attention given to ADR by Italian legislators is presumably a good sign, and acknowledges the fact that something needs to be done with the crisis in the judicial system. However, care needs to be taken to ensure that these pieces of legislation do not aim at inventing, persuading and proclaiming information without providing sufficient means for their own implementation and enforcement. Even though this type of legislation is not harmful, it tends to increase legislative chaos and scepticism towards ADR.  
In the private sector, Italy has seen several large organisations incorporate mediation into their businesses when dealing with consumers. The first company to do this was Telecom Italia in 1991. One year later, the Association of Italian Banks (Abi) appointed a banking “ombudsman” to receive complaints addressed by its customers. In the last few months, similar “mediation” services (which more accurately parallel “customer complaint offices” in other countries) were created by the Italian Postal Service and by the insurance industry (in the context of car accident litigation). These developments can be seen as part of a gradual cultural and political shift towards less regulation, based on the assumption that the law is more effective if it is straightforward and informal. These examples also show that the effort taken by the Italian private sector realises the importance of actually being able to “practically use” ADR mechanisms.
The result from the actions taken by both the Italian legislature and the Italian private sector illustrate that the ADR movement has affected many traditional areas in the Italian practice of law. These practices, taken together, represent an effort to promote and utilise mediation through the implementation of legislation and, in the private sector, an effort to take advantage of this alternative method of dispute resolution through actual practical application and use. The combination of these two methods may provide immense opportunity for Italy in the realm of expanding the practice and use of ADR mechanisms. 

Given the fact that Italian reforms have been introduced in a piecemeal fashion, and a homogeneous project to develop the practice of mediation has yet to be formulated, actual case numbers remain low. As a consequence, both private and institutional providers are focusing a considerable amount of their efforts on educational and awareness programmes in conflict management and dispute resolution, as well as on ADR advocacy, as opposed to actually mediating.
The abovementioned examples illustrate that the distinction between the “legalistic” and the “pragmatic” approaches depends on what each government considers as the most influential way to effectively implement the new procedures as alternatives to the ordinary process of litigation. Additionally, it becomes evident that each European country introduced, implemented and integrated mediation into its legal system based on different assumptions, presumptions and opportunities. However, it is equally apparent from the aforementioned examples that neither the “legalistic” nor the “pragmatic” approach, used individually, has been the “right” approach. Thus, a comparative analysis will be used to highlight the potential advantages and disadvantages of each approach.

One advantage of the “legalistic approach” is that from the initial stages of the mediation there is existing legislation in place concerning the specific subject. This tends to offer the potential customer a sense of consistency with regards to this new dispute settlement system. It may also encourage citizens to choose these new and alternative procedures, even if they are not yet so well-known. There is also the chance that this approach could potentially increase a customer’s level of trust so that he or she may further explore mediation and/or other ADR procedures. However, it becomes apparent from the previously mentioned information that the implementation of new legislation on ADR, by itself, is unlikely to be able to accommodate the needs of the “users” without actual and practical application of these procedures, such as mediation. Only after having the ability to observe the concrete application of these alternative methods of dispute resolution is it possible to understand which legislative reforms are beneficial, and which ones create additional obstacles. 

The other approach, termed the “pragmatic approach”, favouring the introduction of pilot projects to give input regarding the implementation of alternative dispute settlement procedures in the framework of a country’s judiciary, has the advantage of being a “reversible test” of these new procedures. In this regard, the implementation of an alternative dispute settlement method through the execution of a pilot project for a specific sector or for certain kinds of disputes, does not involve immediate legislative reforms. Using these experimental proceedings allows for practical application, without the need to consider broader and more complicated aspects that become apparent when this new procedure has to be integrated into the existing judicial system. The flexibility of this approach, which is introduced through an experimental project, can be easily adapted to satisfy the specific needs highlighted by the aforementioned examples. However, a potentially negative aspect of the “pragmatic approach” is that it consists of a pilot project that is introduced in the field of dispute settlement, outside of the current institutional framework, and is therefore, unlikely to appeal to the general public because of its lack of connection with the traditional and trusted national legal system. Citizens looking for justice may not necessarily be easily convinced that a new, and almost unknown, method of amicable dispute resolution is able to assure a satisfactory and binding outcome, such as a judge’s decision. 
In conclusion, evidence shows that both cultural and legislative instruments are necessary to promote the use of ADR throughout society. Neither of these tools are sufficient if only one of them is utilised. Furthermore, it is worth noting that an informative advertising campaign is also a crucial aspect for the promotion of alternative dispute resolution. The general public must become aware of the existence of these new opportunities, as well as of the framework in which they can be implemented, and of the potential benefits. Jurists such as lawyers, attorneys, in-house legal counsel, judges and public administrative officials must receive specific education on how to deal with these new procedures. Businesspersons also need to be informed and advised on the impact of these new procedures with regards to their activities, and how they can benefit from the use of these new methods to resolve their business disputes.  

The examples taken into consideration, and the reflection of the different realities mentioned thus far, invite consideration of the role of culture in fostering mediation in a country. It suggests that a “mediation culture” may not be the key factor in creating effective ADR in a given place; and, additionally, that the introduction of legislative reforms alone may not represent the most effective way to introduce such a procedure into the judicial framework. Thus, allowing ample time to apply and gain practical experience in mediation procedures, a new law may be modified before its permanent introduction into the legislative system; consequently, this will most likely result in a piece of legislation that more successfully reflects the actual practice. This in turn will have a positive effect in terms of promoting these new and alternative methods of dispute resolution. Consequently, there is no single, generally reliable path which can be identified that will effectively promote ADR in each country. Instead, it appears that other factors - economic, political and social - must also be taken into account. All of these elements have to be considered together, and their interaction must be balanced in order to reach the objective of increasing knowledge, confidence and practical use of mediation procedures as a concrete alternative to resolve disputes. 
Indeed, as pointed out in Recommendation 10 (2002), on mediation in civil matters, adopted by the Council of Europe, ADR is in a critical phase of its development. The actions taken by public authorities should therefore be primarily educational. It should be duly noted that this was also the route followed first by the USA and later by the UK, to introduce ADR into their legal systems. 
However, the level of interest in ADR continues to grow in the EU. There are various reasons that this interest level continues to increase, among them is the fact that the institutions of the European Union have repeatedly declared ADR as a political priority. Thus, the EU is playing a fundamental role in the promotion and development of alternative dispute resolution practices by actively harmonising ADR legislation among the Member States. This action allows each Member State to more easily implement and integrate ADR mechanisms and trainings into its own system, resulting in an increased level of access for the actual “users” of these dispute resolution processes.

The European Union’s action, as part of its policy to establish an area of freedom, security and justice, aims to ensure better access to justice in order to achieve the proper functioning of the internal market. In 2001, the Commission adopted a formal recommendation on the specific issue of “consumer mediation”. This effort represented an important step in protecting a consumer’s right to have access to justice. Furthermore, it has also established a common European mechanism that can be utilised to manage and settle disputes out of court in a specific sector. The Commission recommends that any mediator or organisation falling within the scope of that recommendation respects the principles laid down by it. Following this effort, one of the milestones of the European Commission’s work towards the creation of a common European framework for mediation and other ADR techniques was issued in 2002 – The Green Paper on Alternative Dispute Resolution in Civil and Commercial Law. The European Commission’s Green Paper is the first and most important step taken by the European Union towards the harmonisation of Member States’ legislation on ADR procedures in civil and commercial matters. This programmatic document aims to give the Member States guidelines for legislative reforms that need to be undertaken with regards to alternative dispute resolution methods. The Green Paper lays out the basic elements of what an interest-based procedure should consist of, and advocates for maintaining a flexible process, based on the parties’ interests, neutrality of the third party, and confidentiality of the process. 

Following the aforementioned legislative instruments, the European Commission, in July of 2004, launched the Code of Conduct for Mediators, which was approved and adopted by a large number of mediation experts. Then, in October 2004, the Commission adopted and submitted a draft Directive on Mediation to the European Parliament and the European Council. This Directive seeks to further the use of mediation by unifying and harmonising rules regarding enforceability; confidentiality – especially confidentiality issues that arise when mediators become witnesses; and, rules with regards to the running of the Statute of Limitations within the legal systems of the Member States. By regulating and harmonising these laws, the European Union is assisting the Member States in the implementation of training programmes and in the creation of consistent norms of conduct, by simplifying the actions that each Member State must take.

The Green Paper, the Code of Conduct and the draft Directive all form part of the European Community’s current work on establishing an area of freedom, security and justice. It is the Commission’s view that encouraging the use of mediation and other forms of ADR assists in the resolution of disputes and ensures a greater access to justice. This is due to the fact that many Member States’ courts have a very high volume of cases, and because of the increasing amount of time and money that is associated with these proceedings. In addition to these reasons, trade volume and cross-border disputes are increasing, as well as the mobility of people. Therefore, disputes often include complex issues involving conflict of laws, jurisdictional questions and other practical difficulties such as language, travel and finance. ADR can help alleviate these complications as well.

Furthermore, the work of the European Parliament and the European Commission concerning ADR methods is not limited to the European Union’s internal market, but also focuses externally. Therefore, these efforts not only give Member States the necessary guidelines and legislative input to develop the requisite internal regulations and principles on which to further development of ADR mechanisms; but, additionally, these efforts aim to establish a level of certainty and commonality with neighbouring countries with regards to ADR techniques. Thus, these actions safeguard the European Union’s ability to maintain positive foreign relations with these nations. Additionally, this external action is meant to achieve more than just a good relationship with neighbouring countries. The European Union, through its external action projects also aims to supply the necessary tools and instruments to help these countries develop in the economic, political and social arenas as well. As a result, this action eventually aims to benefit international trade and business dealings between these developing countries and the EU, as well as among Northern African and Middle Eastern countries. 

The EU “Neighbourhood Policy” aims to achieve the enlargement of the free trading zone to include the whole Mediterranean region by 2010. Through the use of external aid action projects, the EU is actively promoting this project and continually working towards the achievement of this goal. The European Union has decided that one important element to focus on is the promotion of ADR techniques in neighbouring countries. 

One of the most important external aid projects which deals with ADR is called Promotion of International Commercial Arbitration and Other Alternative Dispute Resolution Techniques in the MEDA Countries. The consortium that is managing the project is composed of ADR Center (Consortium leader) – the largest Italian ADR provider; CMAP (Centre de Médiation et d’Arbitrage de Paris) – one of the most important French arbitration and mediation centres; IBF International Consulting – a leading Belgian consultancy company; and Confartigianato - an association of 500,000 Italian small businesses. 

This project results from the realisation that one of the most frequent obstacles in international commercial relationships is the lack of a mature and reliable dispute resolution infrastructure for efficiently resolving disputes that inevitably arise during the course of business relationships. The initiative aims to facilitate international trade and to enhance foreign investment in the Mediterranean region by reducing the so-called non-tariff barriers that often represent a substantial obstacle to these international commercial relationships. The project involves ten countries in the Northern African and Middle Eastern regions; they are Algeria, Egypt, Israel, Jordan, Lebanon, Morocco, Syria, Tunisia, Turkey and West Bank & Gaza. The following paragraphs will give an overview of the situation concerning alternative dispute resolution techniques in these ten countries.

The purpose of this project is to facilitate foreign investment and international trade, including South-South trade, by helping these countries develop an increased capacity and confidence in handling the resolution of commercial disputes. Neither trade nor business investments can be guaranteed to be free of conflicts; however, the prospect of a dispute can discourage both trade and investment. Therefore, in order to achieve the objectives of this project, small- and medium-sized enterprises (SMEs), the backbone of the economy in all MEDA Countries, need assistance to develop greater skill and confidence to deal with their counterparts in other countries. In order to fully reach this target market, the project will work closely with bar associations, jurists, local arbitration and other ADR groups, chambers of commerce, federations of industry, trade promotion agencies and other organisations which are relied on by SMEs for advice and related services.

Alternative dispute resolution, particularly mediation and arbitration, have already proven effective in preventing and settling international commercial disputes. Just as the European Union continues to emphasise and practice various forms of ADR, it is increasingly evident that the international commercial world agrees that litigation is no longer sufficient to deal with the rapidly-changing and ever-more interdependent worlds of international trade, investment and commerce. Therefore, it is imperative to improve the level of understanding of ADR, to increase confidence and capacity in management of commercial dispute resolution, and to facilitate international trade and foreign investment in the MEDA Countries. The consequences for trade and investment of not having good ADR systems in place are severe; and this project aims to help avoid just that.

For the purpose of this project, the 10 MEDA Countries have been divided into three sub-regions. Algeria, Morocco, and Tunisia compile the first sub-region. The second sub-region consists of Egypt, Jordan, Lebanon, Syria and West Bank & Gaza. The last sub-region contains Israel and Turkey. The three sub-regions were created in order to successfully and fully implement the project in all 10 MEDA Countries simultaneously. The divisions take geographic location, as well as social, political, cultural and religious differences into account in order to best accommodate these countries given the current situation in the Northern African and Middle Eastern regions.

Every country in the MEDA region has at least a small connection to the alternative dispute resolution movement; but, in terms of efficiency, know-how, ability and actual use of these mechanisms, there are vast discrepancies. There are also a number of similarities, such as the fact that there is unsatisfactory legal protection provided to EU-MEDA trade and industry transactions; a lack of knowledge in the new, interest-based dispute resolution methods on the part of MEDA jurists, lawyers and entrepreneurs; a shortage in the number of arbitrators and mediators available; and the fact that MEDA intermediary trade organisations provide unsystematically “informal” mediation/conciliation with no established guidelines. Consequently, the cultural gap among MEDA jurists and entrepreneurs regarding the usefulness of ADR needs to be addressed. Additionally, the creation of a valid alternative to the current and inefficient mechanisms used to resolve international commercial disputes in order to satisfy an essential prerequisite for an increased involvement of EU firms in the MEDA markets is also important.  Finally, the European Commission has a role to play in providing this assistance, as it has committed to the establishment of a free trade zone by the year 2010 between the EU and these countries.

In general, all existing legislation in the MEDA Countries in the field of arbitration are suited for international commercial arbitration, with the exception of Morocco and Syria. All laws distinguish clearly between national (domestic) arbitration procedures and international arbitration. Furthermore, all MEDA Countries and West Bank & Gaza are signatories to various international conventions and/or bilateral treaties which address the usage of various ADR methods. All MEDA Countries have ratified the New York Convention. It should be noted that certain countries have made reservations to this Convention, and that other countries have been accused of contradictory actions with regards to certain provisions of this Convention. The overall legal framework concerning arbitration is relatively favourable; however, there is room for improvement. The following paragraphs will provide insight into the similarities and differences among the sub-regions and the MEDA Countries.

In the first sub-region, Algeria, as well as Morocco and Tunisia, are Member States to the New York and Washington Conventions (among others), as well as signatories to multiple bilateral treaties. Algeria has a mediation, conciliation and arbitration centre in connection with the Algerian Chamber of Commerce and Industry. This centre has a low volume of business because companies in Algeria are hesitant to entrust their conflicts to this type of dispute resolution. Increased education on ADR could aid in alleviating this obstacle; however, currently, the private sector still prefers resolving their disputes via the traditional legal system of the State. As in virtually all other MEDA Countries, arbitration, whether domestic or international, is hardly utilised in Algeria, with the exception of the oil industry, which uses and practices arbitration in all international transactions. On the other hand, the practice of mediation has existed in Algeria for quite some time; but, it should be noted that the concept of mediation, as the interest-based method practiced in the European Union and the United States, is virtually unknown among the general public. Again, many individuals prefer, or know of no other possibilities, than to submit their conflicts to a legal court of justice. Finally, the tragic political events, the terrorist acts, that rocked the country during the 1980’s and 1990’s, must be taken into consideration in that the country is still healing. Also, and as a result, bilateral and multilateral assistance is only just beginning to focus on topics such as ADR. There is no doubt that the Algerian government has decided to support the development of arbitration as a method to entice foreign investment in Algeria, and this is clearly visible in that the concept of international arbitration was introduced to the revamped Algerian Investment Code. 

In the second sub-region, Egypt has a relatively sophisticated legal system, but it is flooded with legal provisions and a vast number of regulations and administrative rules. The result is that cases, on average, take about six years to settle. It is also argued that economic players and investors complain that the Egyptian judicial system is underdeveloped, and not well-acquainted with commercial disputes. Therefore, the need for ADR mechanisms is immense in this scenario. It is apparent that Egypt is beginning to realise this need, in that there are three active arbitration centres, which provide a wide range of services in both domestic and international disputes. Although Egypt was a pioneer in the development of arbitration in the Middle East with the creation of the Cairo Regional Centre for International Commercial Arbitration over 25 years ago, the country has nevertheless not attained the anticipated leadership role in international arbitration proceedings. 

It is particularly interesting that ADR is the preferred method of dispute resolution within the commercial sector, yet the aforementioned information illustrates that it is not frequently utilised. There is only one centre for mediation; therefore, law firms are playing an important role and are replacing the presence of ADR service providers. Egypt represents fertile ground for the development of ADR. This potential, along with the increased use and familiarity with these procedures, may be achievable through increased trainings, seminars and education on these alternative methods of dispute resolution.

On the other hand, Syria has no ADR service providers. Syrian law recognises arbitration as a form of dispute resolution; however, it does not regulate any other forms of dispute resolution. There are no graduate or post-graduate educational programmes on ADR in Syria. Additionally, officials within the judiciary are often reluctant to accept any form of out-of-court dispute resolution and generally avoid ADR. The result is not only decreased use of ADR procedures within the Syrian legal system, but mistrust, from a lack of understanding and a lack of training in the ADR field. 

On the other hand, ADR does exist in Syria. Cultural and traditional forms of dispute resolution have been utilised for many years in Syria. These methods of conflict resolution are based on the needs of Syrian society. For example, mediation in Syria is used in labour and family law disputes; but, it is common for parties in a dispute to choose an individual, known and respected by both parties, to resolve the conflict. In the business community, businesspersons often refer their disputes to a prominent businessperson that is trustworthy. This type of mediation, along with traditional form of conciliation, or “sulha”, does not entail a neutral third party, rather it utilises a prominent or trusted figure known to both parties. It should be noted that the existence of alternative methods of dispute resolution offers a base on which the interest-based model of the United States and the European Union can be integrated and utilised, to resolve international commercial disputes. 

Additionally, even though arbitration is becoming more popular with regards to domestic and international commercial disputes, there are further complications which need to be identified and addressed. Regarding the enforcement of international arbitral awards, the signatories to the New York Convention are not to impose more onerous conditions on the enforcement of these awards compared to the enforcement of domestic awards. In Syria, foreign arbitral awards are subject to three judicial stages (first instance, appeal and cassation), whereas, domestic awards only face two judicial stages, and are therefore easier to enforce. Similarly, in Jordan, also in the second sub-region, domestic arbitral awards can be challenged only in certain cases and only before the Court of Cassation; whereas, the enforcement of a foreign arbitral award may be challenged before the Court of Appeals and the Court of Cassation. Thus, it can be argued that the actions of these two countries is in contradiction to this provision of the New York Convention.

Finally, West Bank & Gaza (Palestine), also in the second sub-group, has still not gained its sovereignty as an independent state; therefore, it cannot be a state party to international conventions that relate to arbitration, such as the New York Convention. On the other hand, Palestine has signed Interim Association Agreements with the EU and the European Free Trade Association (EFTA); a Free Trade Agreement with the United States of America; and Preferential Trade Agreements with Jordan and Egypt. The most fundamental and difficult challenge in advancing the economy in the West Bank and the Gaza Strip is the prevailing legal system, and the lack of a stable legal framework. Additionally, besides this deficiency, another important factor discouraging foreign investors is the current Israeli occupation in the West Bank and the Gaza Strip. It has also been argued that the emphasis on increased trade cannot be dealt with before the obstacle regarding businesspersons’ ability to freely move between cities and towns in the West Bank, and between the West Bank and Gaza is remedied.

However, it should be noted that West Bank and Gaza do have existing ADR mechanisms in place, such as the institutional arbitration centre – Takheem. Disputes in the banking, communications and insurance sectors are subject to arbitration. Finally, even though mediation is not regulated by Palestinian law, it is a simple and quick process as it does not take more than one or two sessions without any bureaucratic difficulties, as in litigation and arbitration.
Turkey and Israel in the third sub-region both have established practices in arbitration and mediation. Both arbitration and mediation are very active dispute resolution mechanisms in Israel; and, in particular, Israel seems to be in a different, and very advanced, position with regards to the use of ADR. There is a high amount of litigation in Israel and it is interesting to note that the legal community is recognising this situation as problematic, and is utilising ADR mechanisms for support. Consequently, the largest percentage of mediated cases are referred by the court system. Thus, Israel has quite an established system of ADR mechanisms related to court proceedings. In addition to court-related ADR, alternative methods of resolving disputes have increased within the last ten years. The main service providers are private practitioners and law firms, as opposed to separate entities created solely to distribute these services. Also interesting is the emphasis and the role of education in promoting the use of ADR in Israel. Israeli law schools all have at least one elective course on mediation, and it can be said that every Israeli law student is aware of the existence and availability of mediation. 

Turkey, on the other hand, has a host of arbitration service providers, but rarely uses mediation. Commercial and collective labour disputes are subject to arbitration. Most law schools in Turkey offer courses on international commercial arbitration. Finally, individuals in the legal and business communities have general doubts about the applicability of mediation in Turkey, due to the difficulty in assuring the neutrality and/or impartiality of mediators. They also feel that the legal framework necessary to promote ADR in Turkey is lacking. It should also be noted that there are currently two drafts of proposed laws in the Ministry of Justice regarding court-annexed dispute resolution mechanisms, which will aim to prepare the judicial infrastructure for ADR. The other one entails the creation of a pre-litigation, compulsory mechanism to direct certain cases to ADR before they even reach the courtroom. Nevertheless, these proposed laws will join the existing Codes of Civil Procedure and International Private Law, which now govern arbitration. There are no existing laws focused on other forms of ADR at the moment.

As the previously mentioned information illustrates, just as the legal systems in the United States and the European Union realised that litigation should not, and cannot, resolve all disputes in the present interdependent world. The countries in Northern Africa and the Middle East also acknowledge the fact that alternative mechanisms to resolve disputes, domestic or international, are becoming increasingly useful and necessary for the advantages they are able to provide. Conflicts are inevitable; however, an increased usage and understanding of alternative forms of dispute settlement around the world may help detect, pre-empt and defuse future tensions and conflict situations. Additionally, the existence of ADR and a sound infrastructure governing these processes may result in increased foreign investment and international trade among MEDA Countries and between these countries and the rest of the world.

To better understand the potential for future commercial and trade relations between this area and the “West”, it is necessary to take into consideration the strong influence that the Arab culture has on all sectors of social life in the MEDA Countries. Values such as interdependence, harmony, reputation and the necessity of hierarchical relationships are issues of utmost importance in this culture. Most of these ideals are well-reflected in ADR principles. Thus, the Arab culture is already familiar with, and acknowledges the importance of these values, which may ultimately ease the introduction of ADR techniques. On the other hand, these ideals can also be seen as potential obstacles if new conflict settlement methods substitute, as opposed to complement, the indigenous forms of dispute resolution. 

These cultural distinctions represent huge potential that needs to be explored. Even though the Arab culture may hold different values from those held by the United States or by the European Union, the ability to successfully integrate interest-based alternative methods of dispute resolution while acknowledging and accepting important cultural differences can be turned into benefits for all actors involved. Thus, all relationships, including international commercial relationships, may be enhanced and strengthened by recognising the cultural and historical bases from which a counterparts’ ideas originate. 

Many of the ADR procedures already existing in these countries are based on each country’s traditional and cultural needs. Therefore, the Western-conception of interest-based techniques must be integrated in a way that adapts to these cultural idiosyncrasies, but at the same time, enhances these existing systems in order to create an infrastructure that is compatible with, and that can be relied on by, the international commercial and trading communities.

� Carrie Skrip and Giulio Zanolla, part of ADR Center’s international projects team, assisted in the preparation of this note.
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