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International mediation snapshots

Surprises for neutrals and counsel and how to avoid them

1.
You are approached by a General Counsel of a US company asking for some preliminary views as an ADR specialist.  His company is a subsidiary player in a major class action in the US.  The action involves a large group of claimants in Africa who are claiming exploitation by a large number of US and other companies.  Apparently most of the companies are not inclined to mediate but he would like your thoughts in case an opportune moment appears in defendant group discussions.

(a) How would you advise?

(b) How would you take this forward into mediation?
2.
An oil storage depot/refinery in the Middle East has issued for insolvency.  The refinery normally mixes oil grades delivered by various oil companies to sell on.  A significant quantity of oil has also "disappeared" as the refinery sold it off in an effort to avoid insolvency near the end.  There are therefore complex cross-claims between nine oil companies as to rights of ownership with four major banks also involved in claims for credit funding of oil purchases/sales against security.  There are fifteen claims by ship owners/carriers for non-payment for oil deliveries/ship arrests as battling parties sought to recover oil deliveries.  Legal actions have begun in Singapore, Germany, Middle East, London and New York.

(a)
Is this case suitable for mediation?

(b) When would this case be ready for mediation?

(c) What strategy should be adopted to mediate it?  (Either as the adviser to the oil company or as the mediator appointed.)

3.
You are acting in a pre-litigation dispute between two parties, one American and one Australian.  The dispute is how to set a new pricing regime for a five-year supply in a mining minerals contract.  

(a) What kind of ADR process would you advise - a facilitation, mediation, independent chairing or arbitration?

4.
You arrive in a small Asian country for a co-mediation.  The ‘home team’ shows you to the meeting room.  They have booked a local palace great hall and have set out tables and chairs as if for a formal inquiry with two banks of tables facing a large head table 20 feet away. 

(a)  Should you upset your hosts by insisting on new accommodation (you had sent prior instructions) and seating arrangements? 

(b)  What are the key issues of logistics to consider in setting up an international mediation – time, venue, catering, etc.

5.
You are a mediation provider in a dispute between a French company and a US company.  The French company wants a French-speaking engineer mediator, not a lawyer.  The US company insists on a lawyer-mediator.  What do you do?  Do you encourage your recommended mediator to speak to both parties?

6.
You are legal adviser to a client in an international construction case.  One of your legal assistants has an idea that for a forthcoming ‘mini-trial’ you should produce a video explaining how the construction contractor messed up the project.  The voice-over would be done by a leading CNN newsreader.

(a) Is this an effective advocacy tool?  Are there better ones?

7.
You are mediating/advising in a major reinsurance case, a claim of fraud in selling original insurance policies.  The reinsurers' "team" consists of 12 separate European insurance companies who reinsured the US defendant.  You sense early on that the 12 companies have separate agendas in terms of what they would settle at.

(a)
As adviser - how do you address this?

(b)
How do you make best use of the mediator?

8.
You are acting in a professional negligence case involving losses of many millions on a company acquisition.  The case in en route to appeal and the parties have agreed to mediate.  There is extensive documentary material made available to the mediator - a 100 page first-instance judgment and skeleton arguments drafted by senior counsel for the Appeal court.  After a brief opening joint session where the parties set out their cases, the mediator goes into caucus with the claimant company, a major Dutch organisation.  The mediator sits down and the Chief Executive immediately says - "Well, what do you think we should settle for may I ask?".

(a)
As adviser - do you intervene?  (The CEO is breaking away from your pre-agreed game plan.)

(b) As mediator - how do you answer?

9. You are acting in an IT dispute between two European companies.  Executives of both companies speak fluent German though the mediator does not.  The mediation has reached a point where obviously the executives would like a "heart to heart" on what went wrong and what deal might be do-able.

(a)
As adviser - do you insist on joining in as observer or participant (you can speak German too)?

(b)
As mediator - what should be your approach in setting up this session?

(c)
Is there a problem of a mediator meeting clients without lawyers being present?

10.
Your Rome office has been acting for and on behalf of a major Italian chemical company in connection with the acquisition of a German chemical company.  The SPA (Sale Purchase Agreement) is governed by Italian Law.  The acquisition has been completed but after the post-acquisition accounts have been finalised a dispute has arisen and a claim for Euros 20 million has ensued.  There is a provision in the SPA for arbitration, the Italian company has delivered a claims letter setting out various heads of claim principally that the manner in which the plant was managed before handover lead to a severe reduction in working capital arising from alleged misrepresentations on plant capacity, stock and trading patterns, together with various non disclosures of environmental issues.  There have been several business meetings between clients and lawyers and the next step, having reached deadlock in negotiations, appears to be an international arbitration.  You have recently been on a mediation awareness course and are wondering whether or not this is the kind of problem that could be mediated.  As far as you are aware the German lawyers have no mediation experience.

(a) What would you advise your client, who is anxious to resolve this matter, is the speediest possible way to go, arbitrate or mediate?

(b) What would be the difficulties of mediating this case?

(c)
What would be the benefits?

(d)
How would you go about it?

(e) Where would you mediate?

(f) What type of mediator would you use?

(g) How much time would you allow for the mediation?

11.
What difference to a mediation process or advocacy does it make when a national government or part state or state-owned entity is represented at the negotiating table?

12. 
You have been engaged as a mediator for a two-day mediation.  The first day goes reasonably well in terms of exchange of information, but there is little progress in terms of the shape of a deal.  At 10.00am on the second day, the CEO of the Italian team announces that his plans have changed and he is catching an early flight (2.00pm) back to Italy.

(a)
As adviser - do you try to persuade him to stay or speak to the mediator?

(b)
As mediator - what do you do?

13.
You are mediating a termination of distributorship claim in Israel.  The global telecoms company is refusing to pay more than its warranty replacement costs for a batch of mobile phones which failed during a launch period, otherwise this would set a precedent for claims by other distributors.  The Israeli distributor claims he suffered major damage to his reputation and that this additionally has to be compensated.  He is insistent.  Can a mediator reconcile these positions?

14.
You are acting in a claim by an Indonesian wood pulp processing plant against a Swedish engineering plant supplier.  There is a significant lack of trust between the parties.  As mediator or adviser, how can you help rebuild this if they are to work together again as part of a settlement?

15.
Are there cultural variations in negotiation between parties from different US states / regions? What are they?  Does this affect expectations about the mediation process?

16.
Two major pharmaceutical companies are in arbitration arising from the US company's decision to terminate global distribution of the Asian company's medicine, linked to fears that the medicine will not meet regulatory standards.  The Asian company has claimed $1 billion on the grounds that there was no consultation before withdrawal, and heavy losses of anticipated future income.  The first stage arbitration award (on liability) is to be issued in four weeks time.  The parties have agreed to mediate over two days, but at the end of the mediation the parties are still apart by $500m ($40m vs. $550m offers).  The mediator persuades the parties to meet again for a third day a week later.   However, before the third day of the mediation the European company decides that the gap is too wide and further progress unlikely so pulls out.

(a)
If you had been choosing a mediator for this case in the first place, how would you decide your mediator's background, namely either:

(i) A pharmaceutical expert?

(ii) An ex-Judge?

(iii) A facilitative mediator?


(b)
Was the decision to pull out sensible given the gap between the parties?
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