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 PRACTICAL ISSUES IN DISCOVERY RESPECTING

ANTITRUST CLAIMS AGAINST FOREIGN FIRMS AND CARTELS: 
A SPECIAL MASTER’S PERSPECTIVE


The Vitamins Antitrust Litigation is a perfect vehicle for examining practical issues arising in discovery respecting antitrust claims against foreign firms and cartels.  This litigation, initiated as a class action in 1998, addressed claims of massive and long-running inter​national conspiracies among foreign manufacturers of bulk vitamins and their United States subsidiaries to fix prices, allocate market shares, and commit other unlawful practices designed to inflate prices for these products sold to plaintiffs and other purchasers in the United States and elsewhere.  Indicative of the scope of the activities at issue, certain of the defendants had pled guilty or agreed to plead guilty to violating Section 1 of the Sherman Act, and as part of those pleas, two had agreed to pay, respectively, $500 million and $225 million, the largest and second-largest fines ever paid in an antitrust investigation for conspiracy to fix the price and allocate sales of products sold in the United States.


The Joint Panel on Multi-District Litigation consolidated the cases for coordinated pre​trial discovery in the United States District Court for the District of Columbia, and on or about July 7, 1999, assigned them to Judge Thomas F. Hogan.  On March 1, 2000, Judge Hogan, noting that I had been serving as Special Master on appointment by District Judge Paul L. Friedman, to whom the cases had originally been assigned, continued my appointment and defined my role as follows:


“2.  Any disagreements among the parties regarding the scope, rele​vance or reasonableness of any discovery request, the adequacy of any response or answer thereto, or any other disputes relating to discovery shall be resolved, in the first instance, by the Master.  Appeals from a decision of the Master concerning any discovery matter may be taken to this Court, provided that any such appeal shall be filed within 10 days of the date of the Master’s decision.


“3.  The Master shall also hear and resolve such other matters as the Court shall refer as well as any other matters that the parties con​sent to bring before him, including mediation or facilitation of set​tlement negotiations if the parties so desire.”


The litigation was a clash of titans, guaranteeing that the parties would be ably represented and that all issues, discovery disputes included, would be pursued with zeal.  The cast of characters on both sides of the “v” read like a who’s who of national and interna​tional commerce.  In addition to an extensive class of littler guys, opt-out plaintiffs included food and animal feed producer and processor giants – Cargill, Coca-Cola, Kellogg, Tyson Foods, Archer Daniels Midland, Quaker Oats, General Mills, Kraft Foods, and ConAgra, to name only a few.  Defendants included world-renown foreign cor​porations of immense size and power and their United States subsidiaries, including, to name only the mightiest, F. Hoffmann-LaRoche Ltd. and Lonza AG of Switzerland; Rhone-Poulenc S.A. of France; BASF AG and Merck KGaA of Germany; UCB S.A. of Belgium; Eisai Co., Ltd., Takeda Chemical Industries, Ltd., and Daiichi Pharmaceutical Co., Ltd. of Japan; and Bioproducts, Inc. of Canada.


All discovery disputes were pre​sented first to the Special Master.  After briefing and oral argu​ment, I issued a written Report and Recommendations (“R&R”) that, if not appealed to the District Court, became the law of the case.  All told, I issued 31 R&Rs, the first on August 20, 1999, and the last, so far – a portion of the litigation continues in the U.S. District Court for the District of Columbia – on May 15, 2003.  Most of my rulings were appealed to the Court, which set short time limits for briefing and lim​ited the parties’ briefs to new matters not briefed to the Special Master.  Most, but not all, of my recommendations were affirmed by Chief Judge Hogan, generally with a full Memorandum Opinion explaining his reasoning.


In my view, it would have been difficult for the Court to manage the consolidated cases without the assistance of a special master.  The discovery issues, impacted by the presence of foreign defendants and the international locus of their activities, were too many, too complex, and too ardently disputed by the parties.
  A single motion could generate hundreds of pages of briefs, scores of factual exhibits, and many affidavits of experts expressing differing views as to the meaning of for​eign laws and procedures.  Even when my recommenda​tions were appealed, my reports identi​fied the major issues, summarized the parties’ arguments, and pre​sented recom​men​dations as to how each issue should be resolved and the reasons there​for.  This, along with the parties’ argu​ments for and against the Master’s recommendations, pro​vided a solid platform on which the Court could assess the merits of the disputes.


The intensity and scope of the litigation is illustrated by some numbers.  As of July 12, 2006, the Court’s docket included 4,836 entries.  Commencing in June 2000, the parties arranged with Verilaw Technologies, Inc. (now LexisNexis) for electronic service of all filings.  Through October 2003, 9,645 distinct documents had been served on Verilaw.
  Instantaneous service on the hundreds of interested parties, which was avail​able through Verilaw, greatly facilitated the litigation.


The parties presented many significant issues respecting discovery.  For discussion here, I have selected two that may arise in other antitrust litigations involving foreign corpo​rations.  First, a word about the procedures I followed in addressing the issues presented to me.  Once a discovery motion had been fully briefed, I would study the filings – motions, briefs, exhib​its, affidavits, and expert reports – as well as the key cases cited, noting questions I wanted to pose to the parties at oral argument.  Next, I would arrange a tele​phone conference with counsel at which we would identify a mutually convenient date for a hear​ing on the motion.  In the course of those confer​ences, I would identify particular issues or subjects I hoped counsel would address in the course of their arguments at the hearing.  Hearings generally took place in Chief Judge Hogan’s court​room, where I sat on the bench but did not wear a robe; I listened to the arguments presented; and if questions I had noted in reading the briefs and other filings remained unanswered, I posed them to counsel.  I wanted all the help coun​sel could provide, for I knew that in writing my report I would want to evaluate and respond to each contention. 


Following argument, I would review the briefs and supporting papers and the hear​ing transcript, study the relevant cases, and prepare the R&R.  My outline was generally simple.  After an introduction identifying the issue and summarizing my recom​mendations, I would set forth the relevant background facts.  Then, I would summa​rize the contentions of the parties, generally proceeding chronologically through the briefs, with refer​ences to the hearing where arguments and responses to questions went beyond the briefs.  Finally, I would identify and explain my conclusions and recommendations respecting the contentions advanced by the parties.  As the Court’s agent, I endeavored to respond expressly to each contention and the cases cited so that the parties and Chief Judge Hogan would know in detail what I had rec​ommended, why, and on what authority.


In short, that’s what I tried to do.  I received my report card from Chief Judge Hogan when​ever there was an appeal. 

1. Is Personal Jurisdiction Discovery Governed by the Hague Convention or the Federal Rules of Civil Procedure?          

I turn now to the first, and possibly the toughest, of the issues the par​ties pre​sented – whether discovery to establish personal jurisdiction over foreign defendants must proceed in accordance with the Hague Convention on the Taking of Evidence Abroad in Civil or Commercial Matters or under the Federal Rules of Civil Procedure;
 and if mandatory resort to the Hague procedures is not required, what test is to be applied for determining which rules govern.  The Supreme Court had addressed these very issues in 1987 in Société Nationale Industrielle Aérospatiale v. United States District Court for the Southern District of Iowa, 482 U.S. 522, with one major difference:  there, personal jurisdiction over the defendants had been established.


The state of play when this issue arose was as follows:  Foreign defendants moved to dismiss plaintiffs’ complaints for lack of personal jurisdiction.  Plaintiffs then served on each of the defendants broadly drawn Rule 30(b)(6) deposition notices, document requests, and interrogatories seeking facts they said they needed to establish the court’s jurisdiction over the defendants.  Defendants filed objections and responses.  Plaintiffs filed joint motions to com​pel responses, and eight foreign defendants moved for protective orders.  The parties filed exten​sive briefs sup​ported by affidavits of experts in the laws of France, Germany and Switzerland, each a signatory to the Hague Convention, who analyzed whether resort to the Hague procedures would prove effective under those laws and reviewed the sovereign interests at stake.
  


This was quite a mouthful on which to cut my teeth as a special master.  As Chief Judge Hogan stated in his opinion denying defendants’ Rule 53 objections to my recommenda​tions respecting use of the Hague Convention: 


“This is an issue of first impression in our jurisdiction; in fact, not only is there no guidance from the Supreme Court or the United States Court of Appeals for the District of Columbia Circuit on the application of Aérospatiale to jurisdictional discovery, there is no caselaw from any circuit court on this issue.”
  


The Supreme Court’s decision in Aérospatiale framed the issue but did not resolve it.  The Court did decide whether discovery from a foreign defendant over whom the trial court had undisputed personal jurisdiction must proceed under the Hague Convention’s procedures rather than the Federal Rules of Civil Procedure.  It held that the Hague procedures were not mandatory but exhorted trial courts “supervising pretrial proceedings * * * [to] exercise special vigilance to protect foreign litigants from the danger that unnecessary, or unduly bur​den​some, discovery may place them in a disadvantageous position.”  Aérospatiale, 482 U.S. at 546.  Instead of setting forth bright-line rules for determining whether the Hague procedures or the Federal Rules should apply to merits discovery, the Supreme Court left the decision to the trial courts which, it indicated, should consider “the particular facts, sovereign interests, and likeli​hood that resort to [the Hague Convention’s] procedures will prove effective.”  Id. at 544 (emphasis added). 


Thus, the first question I addressed was whether plaintiffs’ discovery to establish personal jurisdiction must proceed under the Hague Convention and only subsequently under the Federal Rules in the event the Hague procedures proved ineffective.  If I concluded that first resort to the Hague procedures was required, that would end the matter.  Otherwise, I would have to decide whether to apply the three-prong test of Aérospatiale (or some other standard) to the facts and circumstances of the Vitamins Antitrust Litigation to determine whether jurisdictional discovery of foreign defendants in France, Germany and Switzerland should be governed by the Hague Convention or Federal Rules.


These were issues one might think had come up repeatedly and been decided in thought​ful opinions by well-informed courts.  I always think that and am often, as here, disappointed.  The parties cited me to five decisions.  Knight v. Ford Motor Co., from a New Jersey Superior Court,
 and Jenco v. Martech Int’l, Inc., from the Eastern District of Louisiana,
 favored defen​dants’ position but offered no meaningful analysis.  Rich v. KIS California, Inc., from the Middle District of North Carolina,
 and two other decisions, Fishel v. BASF Group
 and In re Bedford Computer Corp.,
 citing Rich, allowed discovery strictly related to jurisdic​tional issues to proceed under the Federal Rules.  I found Knight and Jenco distinguishable, Rich and Fishel better reasoned, and concluded that application of the three-prong Aérospatiale test would satisfy the Supreme Court’s admonition that federal courts should be vigilant to protect foreign litigants.
  Were the Court to disagree and recognize a general rule requiring first use of Hague, I recommended an exception for these foreign defendants whose “assertion[s] of lack of personal jurisdiction,” the District Court had already found, were “highly suspect in light of the represen​tations made by [them] to the government” in guilty pleas to criminal antitrust violations and, in the case of one defendant, an agreement for immunity under the Department of Justice’s corpo​rate leniency program.


I proceeded to apply the three-prong test of Aérospatiale to the particular cir​cum​stances at issue, recognizing that the foreign defendants, as proponents of the Hague pro​cedures, had the burden of establishing the need for, and effectiveness of, those procedures.
  I recall taking all the briefs, exhibits, and affidavits of foreign law experts with me to the cele​bra​tion of my mother’s 95th birthday at a lakeside resort in Rhinelander, Wisconsin.  I stole time from the festivities to familiarize myself with what proceeding under the Hague would mean for discovery of defendants in France, Germany, and Switzerland.


The first prong of Aérospatiale required analysis of the particular facts at hand.  The par​ties identified two significant sets of facts to be addressed.  Defendants pointed to the breadth and burden of the discovery requests and plaintiffs to the criminal pleas and leniency agreement entered into by seven of the eight foreign defendants contesting the jurisdictional discovery.  As to breadth and burden, the devil was in the details.  The cited cases were less help​ful because they did not identify in full the requests at issue so that I might make accurate and reli​able comparisons with those at issue before me.  While extended negotiations between the par​ties had narrowed the discovery, it was clear to me “that even the narrowed discovery will impose a significant burden.”
  On the other hand, I found that, with further narrowing, which I detailed request-by-request in an appendix to the R&R, the discovery was targeted at obtaining facts relevant to establishing personal jurisdiction over the foreign defendants and was “not so severe or inordinate as to require first use of the Hague Convention.”


It seemed to me that burden and intrusiveness were not the only facts to be addressed under the first prong of Aérospatiale.  That all but one of the defendants contesting the discovery had either pled guilty to criminal antitrust violations paralleling those in the complaints or entered into a leniency agreement with the United States lent support to proceeding under the Federal Rules.  “The solicitousness on discovery matters ordinarily warranted for foreign defen​dants is,” I concluded, “reasonably diminished when it comes to defendants who have admit​ted to vio​lating United States criminal antitrust laws.”

Next, I turned to the second prong of Aérospatiale and rejected as contrary to that decision defendants’ attempt to limit this prong to consideration of foreign nations’ sover​eign interests.  The Supreme Court had noted the need for “a more particularized analysis of the respec​tive interests of the foreign nation and the requesting nation * * *.”
  Recognizing defen​dants’ nations’ strong interest in ensuring that discovery be taken in accordance with their own proce​dures, I found those interests “simply not as weighty as the United States’ interest in effec​tive enforce​ment of its substantive antitrust laws.”
  However, that conclusion was not dispo​sitive.  If the Hague procedures would be effective in producing the narrowed discovery, the interest of the United States in facilitating private antitrust suits would be satisfied.  In short, I  concluded that balancing the sovereign interests depended upon an analysis of Aérospatiale’s third prong. 
This required me to assess the statutes, regulations, and decisional law that would govern the taking of jurisdictional discovery in France, Germany, and Switzerland, where these foreign defendants resided.   Hague provided for two means of discovery:  discovery through voluntary arrangements between the parties and discovery via “Letters of Request.”  Under the latter pro​cedure, a court in the United States could request a competent authority in a signatory State to obtain evidence, in which event the authority receiving the request “shall apply its own law as to the methods and procedures to be followed” and shall respond “expeditiously,” “apply[ing] the appropriate measures of compulsion in the instances and to the same extent as are provided by its internal law.”
  Hague also provided that a contracting State may “declare that it will not exe​cute Letters of Request issued for the purpose of obtaining pretrial discovery of docu​ments.”

My analysis of the record, including the relevant foreign laws, cases, and other materials presented to me by the parties, led me to con​clude that neither the Letters of Request procedures nor the wholly voluntary procedures avail​able under Hague were likely to prove effective in securing for plaintiffs the narrowed discovery that I recommended for approval.
  I reviewed briefly in my report the considerations underly​ing my conclusions, and describe here, as an example, those respecting discovery under the Hague in Germany.  


In analyzing discovery available under German law, I was aided by two declara​tions submitted by defendants and two declarations submitted by plaintiffs of persons I found qualified by academic background and experience to express opinions on the Hague Convention and German law.
  Defendants’ expert opined that the “use of Hague * * * procedures should prove effective to sat​isfy the plaintiff’s needs and inquiries,” but tempered this statement by adding that “Requests for judicial assistance will be complied with * * * as long as [they do] not severely conflict with German law.”  The same expert acknowledged that “German law does not recognize pre-trial discovery,” and that “Germany has compelling sovereign interests in protecting their citizens from broad document demands known as ‘fishing expeditions.’”
  All decla​rants recognized that Germany had issued a reservation pursuant to the Hague stating “that it will not execute Letters of Request issued for the purpose of obtaining pretrial discovery of docu​ments * * *.”


Plaintiffs’ expert pointed out that persons may refuse to give evidence under broad testimonial privileges, including protections of trade secrets, that would shield from disclosure economically relevant facts of the nature sought by plaintiffs’ discovery requests.
  Based upon the declarations, I concluded that Germany’s reservation to the Hague Convention “will very likely bar plaintiffs from obtaining production of the requested documents” and that the “testimonial privileges afforded by German law would likely preclude plaintiffs from discovery by deposition and inter​rogatory of economic and business facts they are seeking.”
  I found United States case law cited by the parties to be generally in accord with my analysis.


I found discovery pursuant to the Hague Convention under the laws of France and Switzerland would be equally ineffective.


In sum, applying Aérospatiale’s three-prong test, I recommended that the Court order that the narrowed jurisdictional discovery I had recommended for approval in the appendix to my Report proceed under the Federal Rules of Civil Procedure.


Defendants filed Rule 53 Objections to the Report and Recommendations.  Chief Judge Hogan adopted my recommendations for narrowing of plaintiffs’ discovery requests and authorizing jurisdictional discovery, as narrowed, to proceed under the Federal Rules.  You will find his Memorandum Opinion at 120 F. Supp. 2d 45.  


While the Court adopted these bottom-line recommendations, it did not endorse all of my reasoning.  On Aérospatiale’s first prong, the particular facts of this case, the Court accepted defendants’ concern that I had given their pleas and leniency agreement in the criminal proceedings “undue weight” in resolving the question whether discovery should proceed under Hague or the Federal Rules.  Chief Judge Hogan struck my analysis of the pleas and agree​ment, and based his conclusion that application of Hague procedures was not required on his finding that “the revised requests are narrowly tailored to the jurisdictional question at issue and are as unin​trusive as possible under the circumstances.”


Turning to Aérospatiale’s second prong, the sovereign interests at stake, Chief Judge Hogan said that most of the lower courts that had considered the issue had given “considerably less deference to the foreign nations’ sovereign interests than this Court believes is war​ranted.” 
  Nonetheless, the Court concluded that the defendants’ sovereign interests would not be unduly hampered by proceeding with jurisdictional discovery under the Federal Rules because plaintiffs had alleged a prima facie basis for jurisdiction and their revised requests were nar​rowly tailored and not the type of blind fishing expeditions of concern to France, Germany and Switzerland.


As to the third prong, the Court, citing the 11 pages of the R&R analyzing the likeli​hood of effective and efficient discovery under Hague, the entire record, and the Court’s own experience with Hague procedures, found that “Hague would be extremely unlikely to provide efficient and effective discovery in this case.”


Chief Judge Hogan summed up his holding as follows:

“Given the need for prompt resolution of these jurisdictional questions and the time and cost to both sides in dragging out this proc​ess any longer than is necessary, the Court finds that jurisdictional discovery under the Federal Rules is appropriate in this case.  Therefore, the Court will adopt the Special Master’s recommendation to grant plaintiffs’ motion to compel discovery under the Federal Rules with respect to the six defendants of signatory nations and deny these defendants’ motions for protec​tive orders to the extent that they seek such discovery under Hague proce​dures.”


Should you face the question of what procedures should govern jurisdictional discovery of foreign antitrust defendants, whichever side you may represent, these opinions in the Vitamins Antitrust Litigation should be a useful primer.  

2. Are Defendants’ Written Submissions to Foreign Governmental Authorities Protected from Discovery?

I have selected a second discovery issue from the Vitamins case that should also be of general interest.  This is the question whether the foreign defendants would be required to produce all written substantive communications they submitted to foreign governmental authorities.
 


The issue arose in the following way.  Plaintiffs served on for​eign defendants “merits” discovery that sought “proffers, witness statements or [written] responses to requests for information” produced to law enforcement agencies, authorities or commissions in Canada, Europe, Japan, or elsewhere.
  The foreign defendants moved for a protective order requiring plaintiffs to proceed under the Hague Convention which the Court, affirming recommendations of the Special Master, denied, ordering them to respond to the discovery requests in accordance with the Federal Rules.
  The District Court required the foreign defendants to produce a log of “all ‘Written Substantive Communications’ from foreign defendants to the U.S. Department of Justice, the European Commission, or similar law enforcement agencies or other govern​men​tal or judicial entities” withheld under a claim of privilege or work product protec​tion.
  The Court’s Order defined “Written Substantive Communications” as “written communi​cations which discuss or refer to any aspect of the alleged vitamins conspiracy or con​spiracies * * *, as well as documents relating to the impact of the alleged vitamins conspiracy or conspira​cies and damages caused by the alleged vitamins con​spiracy or conspiracies.”
  The foreign defendants had submitted no written substan​tive commu​nica​tions to the U.S. Department of Justice, but acknowledged that they had submitted such communications to foreign govern​mental authorities.  Defendants declined to produce all such documents, asserting that they were pro​tected from dis​closure by the attorney work product doctrine, the self-evaluative privilege, the investigatory privilege, public interest immunity, and considerations of international comity.
  Each defendant provided a log of all such communica​tions withheld on privilege or policy grounds.  


Plaintiffs moved to compel the foreign defendants to produce in full the commu​ni​ca​tions they had made to the Brazilian Ministry of Justice, Swiss Competition Commission, New Zealand Commerce Commission, Federal Competition Commission of Mexico, Japan Federal Trade Commission, European Commission, and Australian Competition and Consumer Commission.  This motion and the defendants’ oppositions framed the issue that I described as whether the “foreign defendants must produce written substantive communications they sub​mitted to seven foreign governments in response to requests in connection with official investi​ga​tions into the market for vitamins.”


The briefing and supporting papers from both sides were detailed and volumi​nous.  No wonder!  The submissions went to the very heart of plaintiffs’ conspiracy allegations, and defendants had every rea​son to want to shield them from disclosure.  Foreign governments had been mounting investiga​tions of the market for vitamins and held out the possibility of leni​ency to wrongdoers who would come forward and report honestly and fully what they had done.  The foreign defendants had responded with presentations carefully assembled by their attorneys.  It was these reports that were the objects of plaintiffs’ discovery requests.  


The record respecting defendants’ submissions to the European Commission (“EC”) is illustrative.  The EC was empowered to conduct investigations of the com​petitiveness of the economy and to enforce its requests for information and other investigative activities by fines and penalties.
  As an aid to enforcement, the EC maintained a Leniency Program offering immunity or reduction of penalties to antitrust violators who came forward and reported their wrongful conduct.  Ten of the foreign defendants made such sub​mis​sions to the EC.  “[I]n keeping with its desire to fully cooperate with the EC and par​ticipate in the leniency program,” F. Hoffmann‑LaRoche Ltd. alone submitted the most, eight.
  


It was clear that the EC contemplated that such submissions were for its own enforcement purposes and not meant to be “a shortcut for US plaintiffs to build their civil cases.”
  Article 20 of the Treaty Establishing the European Economic Commission, entitled “Professional secrecy,” provided that “Information acquired * * * shall be used only for the pur​pose of the relevant request or investigation”; that the Commission “shall not disclose infor​ma​tion acquired”; and that these provisions “shall not prevent publication of general infor​mation or surveys which do not contain information of undertakings.”
  In a letter submitted to the Court, the Head of the EC’s Cartel Unit complained:

“Should all documents and statements provided to the Commission by compa​nies/US defendants as a result of a leniency application, have to be communicated to US plaintiffs in the course of a US civil litigation, the effectiveness of the EU antitrust procedures could indeed be seriously undermined.”


The parties presented a number of arguments.  Plaintiffs argued that they needed the sub​missions to establish the impact of the conspiracy, particularly because defendants had systematically destroyed documents implementing and enforcing the conspiracy and because most, if not all, of the knowledgeable current and former employees of the foreign defendants who operated and enforced the conspiracy would assert the Fifth Amendment and refuse to answer substantive questions at their depositions.  Plaintiffs contended that none of the various privileges and protections relied upon by defendants in refus​ing to produce their submissions applied, and cited pertinent cases in support of their posi​tion.  Of most relevance, plaintiffs said that defendants had waived any attorney/client privilege or work product protection that might have attached to the documents submitted to the foreign gov​ernmental authorities.  Plaintiffs said that such communications are considered voluntary even if “practical pressures and the legal  con​straints” upon that party forced the disclosures.


Defendants responded with two arguments that merited careful consideration.  They con​tended that their written substantive submissions were for all practical pur​poses “compelled” by the foreign governmental authorities and for that reason any privileges or protections attached to those submissions were not waived and continued to protect them from disclosure.  Thus, they asserted that failure of a defendant to respond to a formal request would inevitably result in a “demand” that would have serious consequences for that company’s cooperation with the gov​ernmental investigation, adversely affecting any claim for leniency and subjecting it to impo​si​tion of fines for noncompliance.
  


Even if made voluntarily, defendants said their submissions were presented only on condition that the governmental authorities would maintain the confidentiality of the infor​mation received.  Defendants asserted that, under principles of international comity, such sub​missions effect no waiver of any privilege and remain protected from disclosure.  Citing the Restatement (Third) of the Foreign Relations Law of the United States § 442(1)(c) (1987), defen​dants said the factors commonly considered in a comity analysis were met:  first, the submissions were entirely external to the United States and had little if anything to do with the United States; second, granting access would undermine critical interests of foreign govern​ments; and third, plain​tiffs could obtain the information they were seeking by other means.


Each side had presented meritorious arguments, and I took seriously concerns expressed by the governmental authorities that an order for production of the defendants’ sub​mis​sions would deal a blow to their antitrust enforcement programs.  In the end, I con​cluded that there were legal grounds for defendants to protect their attorneys’ work product, but, except for the submissions to the Federal Competition Commission of Mexico, I found that their proof was insufficient to establish their entitlement to those protections.
  Here is how the issue played out.


Defendants had the burden of establishing that their claims of work product pro​tec​​tion were well founded and had not been waived.
  Plaintiffs did not contest that the sub​missions were attorney work product which, absent voluntary disclosure to third parties or a show​ing of substantial need, was protected from discovery.  Thus, the major issues presented by the work product protection claims were, first, identi​fication of the appropriate legal standard for compulsion, and, second, evaluation of the proof to deter​mine whether defendants had estab​lished that their submissions were made under compul​sion or otherwise entitled to protection.


Citing two D.C. Circuit decisions styled In re Sealed Case
 and a Third Circuit ruling,
 I concluded that compulsion sufficient to avoid a waiver of work product protections requires that a disclosure be made in response to a court order or subpoena or the demand of a govern​mental authority backed by sanctions for noncompliance, and that any available privilege or protection must be asserted.
  Defendants’ more lenient or flexible standard of compulsion – requiring only a showing that failure to comply with a request would inevitably result in a demand that might in turn have serious consequences, including adversely affecting a company’s claim for leniency or resulting in imposition of fines – was not supported by the cases they cited.  Further, even if true, such consequences were not a sufficient form of compulsion because they were of a wholly qualified nature.


Next, I examined the record respecting the submissions to each of the seven govern​mental authorities to see whether defendants had established as a matter of fact that they acted under com​pulsion.  Rhone-Poulenc, I found, was entitled to withhold its submissions to Mexico.  The key ele​ment of proof was a letter from the Mexican Competition Commission’s Director of Investigations advising Rhone-Poulenc that the Commission had initiated an official investiga​tion of the vitamins market and, citing statutory and regulatory authority, requesting the com​pany to file within 10 days information and documents described in 32 numbered paragraphs.  The letter warned that “if the obligations contained herein are not fulfilled, this Commission shall proceed to impose a fine equivalent to fifteen hundred times the minimum outstanding wage in Mexico City.”
  Plaintiffs submitted no countervailing declarations or citations to Mexican law.  This, I concluded, was sufficient to establish compulsion.


As to all the other submissions, I found that defendants’ proof did not establish that the submissions were made under compulsion.  For example, five foreign defendants contended that their submissions in response to written requests of the EC for information were “in all practically * * * compelled” because a failure to comply with the requests would have serious consequences for each company’s cooperation with the European Commissioner’s investigation, adversely affecting its claim for leniency, and would inevitably result in another demand, which, if not responded to, may result in imposition of fines.
  I concluded that those defendants had not established that their submissions were made under com​pulsion because they were provided without a court order, and there had been no proof that a fail​ure to respond would have subjected them to penalties or sanctions.
  I also noted that defen​dants had not discussed whether they had made objections to the requests.
  Being volun​tary, defendants’ submissions waived whatever work product protections attached to the documents.


That did not end the matter.  I needed to address defendants’ two-step argument for shield​​ing even voluntary submissions:  first, that their submissions to Australia, Japan and the EC were made pursuant to specific assurances from those governments that the documents would be held in confidence; and second, that considerations of international comity warranted shielding the submissions because the foreign governments relied on voluntary cooperation of target companies in enforcing their antitrust laws and could not obtain such cooperation without promising to main​tain the confidentiality of the materials disclosed to them.  I did not find either contention warranted protection of the submissions at issue.


Defendants failed to establish the first step – that the governmental authorities, by statute or regulations, practice or procedure, or agreement expressly or specifically guaranteed that their submissions would be kept confidential from third parties.  For example, the EC pub​lished notice to parties making submissions that if the information supplied should lead to adverse action by the EC, the part played in the illegal practice by the party benefiting from immunity from the fine would be described in full in the decision.


As to the second step, I concluded that the written expressions of concern by anti​trust offi​cials of the EC and Australia warranted conduct of a comity analysis.  My examination of the three pertinent factors identified in the Restatement (Third) of the Foreign Relations Law of the United States, however, favored disclosure.  First, since the EC and Australian courts held out the pos​sibility that information supplied by companies voluntarily cooperating with an anti​trust investi​ga​tion might be disclosed, I questioned whether disclosure to the plaintiffs would signifi​cantly undermine important interests of those governments.  Second, I rejected defendants’ con​​tention that the sub​missions were entirely external to the United States, noting that the Court had already recognized that a global conspiracy was at issue and had held that plaintiffs were entitled to dis​covery of facts respecting purchases of vitamins abroad.  Third, the record required me to reject defen​dants’ contention that plaintiffs could obtain the information they were seek​ing from other sources.  Here, I referred to the Court’s acknowledgement that (1) participants in the alleged conspir​acy had avoided keeping records, destroyed what records existed, and acted to hide their activities from others;
 and (2) most persons identified by defendants as having partici​pated in the conspiracy intended to plead the Fifth Amendment.  The comity balance came down on the side of disclo​sure.
  


In sum, I concluded that the plaintiffs were entitled to production of the foreign defen​dants’ written substantive communications submitted to the governmental authorities of Brazil, Switzerland, New Zealand, Japan, Australia and the European Commission, but not those sub​mitted to Mexico.
  


The defendants filed Rule 53 Objections, and plaintiffs renewed their motion to compel as to all submissions.  The Court affirmed my R&R by Order on April 4, 2002, without opinion, and granted the plaintiffs’ motion as to communications submitted to Australia, Brazil, Japan, New Zealand, Switzerland, and the European Commission.  It denied plaintiffs’ motion insofar as it sought submissions to Mexico.


It’s worth noting that the issues addressed and decided in my January 23, 2002, R&R were the subject of two additional extended proceedings in the same Vitamins Antitrust Litigation.  Plaintiffs moved on April 8, 2002, to compel defendant E.I. DuPont de Nemours and Company to produce its written com​munications to the U.S. Department of Justice.  After brief​ing and an oral hearing, I recom​mended that plaintiffs’ motion to compel be granted.
  DuPont filed Rule 53 Objections, and the Court, by Memorandum Opinion, granted plaintiffs’ motion “for substantially the same reasons as set forth in the [Special Master’s] July 12 Report.”
  


On April 5, 2002, plaintiffs filed a joint motion to compel defendant Bioproducts Incorporated to produce its governmental submissions.  After extensive briefing by the parties, the filing of separate amicus briefs by Canada and the European Commission, oral argument, and an in camera review by the Special Master of the submissions to Canada, I recommended that the Court grant plaintiffs’ motion insofar as it sought an order for production of the submis​sions to the EC and grant the motion in part and deny it in part insofar as it sought an order com​pelling production of the company’s submissions to Canada.
  As to the latter submissions, my recom​men​dations proceeded document-by-document, calling for production of some and shielding of others.  Rule 53 Objections were again filed, and the Court, by Memorandum Opinion, adopted the Special Master’s R&R and ordered Bioproducts to produce its submissions to the EC and to turn over the documents sub​mitted to Canada that I had marked for production.


The question whether defendants would be required to produce their written sub​mis​sions to governmental authorities was thus actively liti​gated for well over one year and pro​duced three lengthy Reports of the Special Master and two substantial Memorandum Opinions of the District Court.

3.     This Special Master’s Perspective

You might ask, what was it like sitting on the other side of the bench?  What did you learn?  What surprised you?  What advice would you give based on your experience?  Here are a few of my thoughts.

Counsel are advantaged by the caliber and integrity of what they present in briefs, exhibits and argument.  Your performance should merit the court’s respect, even when it does not decide in your favor.  There’s always a tomorrow when you will be back on another issue.

Litigants did better when they seriously addressed the issue presented, marshaled the facts and cases in support of their position, and answered directly and as best they could the facts and cases presented by the opposition.  I was surprised when parties did not bring relevant authorities to my attention or when they failed to discuss those authorities with the clarity necessary to assess their relevance to the issue at hand.  


Litigation of antitrust claims against foreign firms and cartels is certain to implicate foreign laws and regulations as well as decisions of foreign tribunals.  The parties will need experts who can educate the court about the meaning of these laws, regulations and decisions.  That takes advance planning and time.  Occasionally in the Vitamins Litigation, the opinions of such experts seemed unclear and incomplete or out of focus in relation to the issue at bar.  Perhaps they had been prepared at the last minute.


Consider that your job is to help the court “get it right.”  Go the last mile in support​ing your contentions and in answering those of your opponents, but avoid wasting time on frivolous arguments.  Although it is sometimes hard to guess what will persuade the judicial officer, we can all recognize a frivolous argument, as when, for exam​ple, a party asks a trial court or special master to ignore binding circuit precedent.  Anticipate that the court, in rendering its opinion, will want to address and decide each meritori​ous conten​tion by drawing upon sound briefing submitted by the parties.  


To say that counsel in the Vitamins Antitrust Litigation vigorously contested the discovery issues would be an understatement.  These were titantic battles.  Yet, from my vantage point, counsel were almost without exception respectful of the court and each other.  In the course of extensive discovery that generated hundreds of contested motions, there was only one occasion when I recommended that the Court impose sanctions for a party’s failure to fulfill its discovery obligation.  Defendant Tanabe Seiyaku Company, Ltd., had failed after notice to respond both timely and adequately to the court-approved jurisdictional discovery requests, and plaintiffs had moved for an order compelling a response and for sanctions.  I rec​ommended, and Chief Judge Hogan imposed, an award of costs and attorneys fees.


I found the issue whether to recommend sanctions “troubling.”  The words of my R&R on the point summarize my feelings about the discovery process that I was privileged to oversee:

“I am loath to recommend that such sanctions be imposed, par​ticularly since I have often expressed my view in this case that counsel have been working in commendable fashion to address their differences without rancor and have been able to resolve many issues without motions practice.  But litigation is not a game.  In a case of this magnitude and complexity, the discovery process simply will not work if counsel and the parties must be sanctioned before they will fulfill their obligations under the Federal Rules of Civil Procedure and the Local Rules.  Under those Rules, and the rules of our profession, counsel owe the Court and their opponents a duty of good faith.  Despite my reluctance to recommend an award of fees and costs, and my continuing belief that such awards should be recommended only under the most unusual and egre​gious circumstances, I have little difficulty concluding on the record before me that the discovery conduct of Tanabe was not ‘substantially justified,’ and that an award of costs and fees is thus appropriate under Rule 37(a)(4).”

CONCLUSION

In closing, I would like to give you my assessment of the experience of serving as Special Master for the Vitamins Antitrust Litigation.  I never aspired to being a judge.  I thought it would be too cloistered.  The special mastership caused me to question my long-held view.  It was challenging and fulfilling to serve on the other side of the bench.  Of course, I had a docket of one case – a giant one, at that – and I could devote myself to addressing the issues that were presented to me.  No district judge has that lux​ury.


From my vantage point, the judicial system was working.  The parties had serious disputes over discovery and presented them for resolution.  By and large, they briefed them well and assembled supporting proof when necessary.  The issues were intellectually challenging and well argued, yet there was always a contribution for me to make in resolving them.  Oral arguments were spirited and informative.  I would never have wanted to do with​out them, as I find many district judges do when deciding summary judgment motions.  Best of all, I had an excellent mentor in Chief Judge Hogan, who reviewed my work.  In sum, the bench and the bar were my teachers.  I hope I was a pass​able pupil.
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� 	See First Consolidated Amended Class Action Complaint Relating to Vitamins A, C, E, B1, B2, B5, B6, B9, Beta Carotene, Canthaxanthin, Astaxanthin, and Vitamin Premixes, dated Sept. 28, 1999, In re Vitamins Antitrust Class Action (Livengood Feeds, Inc. v. Hoffmann-LaRoche, Inc.), Misc. No. 99�0197�TFH; MDL 1285. 


� 	Pre-Trial Order of Reference – Special Master, filed Mar. 1, 2000 (“3/1/00 Order of Reference”), In re Vitamins Antitrust Litigation, Misc. No. 99�0197�TFH, MDL No. 1285.  Judge Friedman’s Order appointing me Special Master is dated May 27, 1999, In re Vitamins Antitrust Class Actions, Misc. No. 99�0197�PLF (D.D.C.).


� 	Judge Hogan was named Chief Judge of the U.S. District Court for the District of Columbia effective June 19, 2001.


� 	After a lengthy period of discovery during which many discovery motions had been filed and resolved, the Court set a deadline for all discovery motions.  Over 200 additional motions were filed.  On March 12, 2002, I met for almost the entire day with all counsel to sort the motions out and set a schedule for disposing of them.


� 	LexisNexis, which has acquired Verilaw, advised that there is no longer any way to pull up from the computer the total number of filings.  According to LexisNexis, the Vitamins Antitrust Litigation docket is now broken down into 74 individual cases.


� 	Here, I tried to follow the practice of my mentor Judge Gerhard A. Gesell of the U.S. District Court for the District of Columbia who told me that he made it a practice always to issue a written opinion explaining what he had done and why.  He said the parties might not agree, but they were entitled to an explanation.


� 	The Hague Convention is reported at 23 U.S.T. 2555, T.I.A.S. No. 7444, 28 U.S.C.A. § 1781 note.


� 	Aérospatiale was a suit for personal injuries resulting from the crash of an aircraft built and sold by two corporations owned by France, a signatory to the Hague Convention.  The Court framed the question presented as follows:  “the extent to which a federal district court must employ the procedures set forth in the Convention when litigants seek answers to interrogatories, the production of documents, and admissions from a French adversary over whom the court has personal jurisdiction.”  482 U.S. at 524.  The Court affirmed the Court of Appeals’ ruling that the Convention does not provide exclusive or mandatory procedures for obtaining documents and information located in a foreign signatory’s territory, id. at 529; and concluded that the Convention does not deprive the district court of jurisdiction to order, under the Federal Rules, a foreign national party to produce evidence physically located within its boundaries, id. at 539-40.  The concept of international comity, the Court said, requires a more particularized analysis of the respective interests of the foreign nation and the requesting nation that a blanket “first resort” rule would generate.  Id. at 543-44.  The Court expressly declined to hold that “comity requires resort to Hague Evidence Convention procedures without prior scrutiny in each case of the particular facts, sovereign interests, and likelihood that resort to those procedures will prove effective.”  Id. at 544.


� 	Comparable issues were presented as to foreign defendants resident in Belgium and Japan.  Although those two nations had not signed the Hague Convention, each had a bilateral treaty with the United States providing pro�cedures for dis�covery in civil proceedings.  In view of the similarity of the issues presented, I limit my discussion here to the three nations that were signatory to the Hague Convention.


� 	Memorandum Opinion Re: Jurisdictional Discovery Issues, filed Sept. 20, 2000, at 4, reported at 120 F. Supp. 2d 45, 48.


� 	615 A.2d 297, 301 (N.J. Super. Ct. Law Div. 1992).


� 	No. 86-4229, 1988 U.S. Dist. LEXIS 4727, at *1-*2 (E.D. La. May 19, 1988).


� 	121 F.R.D. 254 (1988).


� 	175 F.R.D. 525, 529 (S.D. Iowa 1997).


� 	114 B.R. 2, 5-6 (Bankr. D.N.H. 1990).


� 	See Report and Recommendations of the Special Master Respecting Plaintiffs’ Motion to Compel and Defendants’ Motions for Protective Orders, dated Aug. 15, 2000 (“8/15/00 R&R”), at 8-9.  This R&R is reported at 2000 U.S. Dist. LEXIS 20976.


� 	8/15/00 R&R at 9, citing Memorandum Opinion – Re:  Personal Jurisdiction, filed Mar. 27, 2000, at 3, reported at 94 F. Supp. 2d 26, 28.


� 	8/15/00 R&R at 12.


� 	8/15/00 R&R at 19.


�	 Id. at 20.  See id. at 20�23.


�	Id. at 24-25.


� 	8/15/00 R&R at 27, citing and quoting Aérospatiale, 482 U.S. at 543�44.


�	8/15/00 R&R at 27-28.


� 	8/15/00 R&R at 29, citing and quoting Hague Convention, Arts. 1, 9, 10.


�	8/15/00 R&R at 29, quoting Hague Convention, Art. 23.


� 	8/15/00 R&R at 32.


� 	Id.


� 	Id. at 33.


� 	Id.


�	See id. at 33.


�	Id. at 34.


� 	Id. at 34 n.47 (citing, e.g., Doster v. Schenk, 141 F.R.D. 50, 54 (M.D.N.C. 1991) (holding that discovery should proceed under the Federal Rules in part because “use of the Convention procedures in Germany can involve considerable time and expense” and, particu�larly, because Germany does not allow for document pro�duction)).  But see Hudson v. Hermann Pfauter GmbH & Co., 117 F.R.D. 33, 39 (N.D.N.Y. 1987) (hold�ing that German procedures were not ineffective there because plaintiffs only served interrogatories, not docu�ment requests, and because court would retain power to compel Federal Rules discovery should Convention proce�dures prove inadequate), discussed at 8/15/00 R&R at 34-35, n.47.


� 	Id. at 35�39.


� 	Id. at 46.


� 	Vitamins Antitrust Litigation, 120 F. Supp. 2d at 53.


� 	Id.


�	Id. at 54.


� 	Id.


� 	Id. at 54�55.


� 	This issue was addressed and decided in the Report and Recommendations of the Special Master Respecting Plaintiffs’ Motion to Compel Production of Documents Submitted to Governmental Authorities and Privilege Logs of “Internal Investigation” Documents, Sealed Version dated Jan. 11, 2002; Public Version dated Jan. 23, 2002 (“1/23/02 R&R”).  The Public Version is the same as the sealed version except that footnotes 27�41 are redacted.  The Public Version is reported at 2002 U.S. Dist. LEXIS 26490.


� 	1/23/02 R&R at 2�3.


� 	Memorandum Opinion Re: Merits Discovery, filed June 20, 2001, affirming in relevant part Report and Recommendations of the Special Master Respecting Certain Foreign Defendants’ Motion for a Protective Order Concerning Merits Discovery, dated April 23, 2001.  The District Court’s Memorandum Opinion is reported at 2001 U.S. Dist. LEXIS 8904; 2001-2 Trade Cas. (CCH) ¶ 73,338.


� 	8/17/01 Order Modifying and Amplifying Second Amended Pretrial Schedule, filed Aug. 17, 2001 (“8/17/01 Order”).  Pertinent portions of the Order are set out at 1/23/02 R&R at 4�5.


� 	See id., quoting the Court’s 8/17/01 Order.


� 	1/23/02 R&R at 6.


� 	Id. at 7-8.


� 	Id. at 18.


� 	Id. at 17, 19.  


� 	Letter of Georg De Bronett, Head of the EC’s Cartel Unit, dated Oct. 5, 2001, quoted at 1/23/02 R&R at 20.


�	Id. at 18.  “Undertakings” is a term the EC used to refer to parties making submissions.


� 	Id. at 20.


� 	Id. at 40.


� 	See, e.g., id. at 44.


� 	See id. at 45-48.


� 	Unlike defendants’ claim that their submissions were protected work product, I considered their self-evaluative and investigative privilege claims to have little factual or legal basis and summarily rejected them.  See id. at 64-66.


� 	See id. at 61, citing United States v. Legal Servs. for New York City, 249 F.3d 1077, 1081 (D.C. Cir. 2001); In re PEPCO Employment Litig., No. 86-0603(RCL), 1992 WL 310781, at *4, *6 (D.D.C. Oct. 2, 1992).


� 	877 F.2d 976, 980 (D.C. Cir. 1989); 676 F.2d 793, 824 (D.C. Cir. 1982).


� 	Westinghouse Elec. Corp. v. Republic of the Philippines, 951 F.2d 1414, 1427 (3d Cir. 1991).


� 	1/23/02 R&R at 67�69.


� 	E.g., id. at 69, 74-75.


� 	Id. at 73.  The letter was handed up by counsel at the hearing on the plaintiffs’ motion to compel.


� 	Id. at 73�74.


� 	Id. at 74.  Five other foreign defendants acknowledged that their submissions to the EC were voluntary.


� 	Id. at 75 (“It is not enough that, had they not responded, the EC might then have made further demands which, if flaunted, would have subjected defendants to penalties or other adverse consequences.”).


� 	Id.


� 	Plaintiffs cited on-point case support from outside the D.C. Circuit for the proposition that assurances of confidentiality do not preserve work product protections for materials voluntarily submitted to third parties in reliance on those assurances.  Defendants did not distinguish those cases.  See id. at 77 n.60.


� 	Id. at 78.


� 	See 6/20/01 Mem. Op. at 13, 2001 U.S. Dist. LEXIS 8904, at *41.


� 	1/23/02 R&R at 82-84.  U.S. courts had rejected policy concerns expressed by the Securities and Exchange Commission and the Department of Justice identical to those advanced by the EC and Australia.  See, e.g., In re Subpoenas Duces Tecum to Fulbright & Jaworski, 99 F.R.D. 582, 585 (D.D.C. 1983) (“clearly reject[ing]” the argument “that an exception to the waiver rule should be recognized to promote voluntary cooperation with government investigations”), aff’d, 738 F.2d 1367 (D.C. Cir. 1984).


� 	1/23/02 R&R at 84.


� 	Order dated April 4, 2002.  


� 	Report and Recommendations of the Special Master Respecting Plaintiffs’ Motion to Compel Defendant E.I. DuPont de Nemours and Company to Produce Communications to Governmental Authorities, dated July 12, 2002.


� 	Memorandum Opinion Re: Plaintiffs’ Motion to Compel DuPont to Produce Communications to Governmental Authorities, filed Aug. 7, 2002, at 1, reported at 2002 U.S. Dist. LEXIS 25813, at *18


� 	Revised Report and Recommendations of the Special Master Respecting Plaintiffs’ Joint Motion to Compel Bioproducts to Produce its Governmental Submissions, Sealed Version, dated Sept. 17, 2002.


� 	Memorandum Opinion Re: Bioproducts’ Rule 53 Objection, filed Dec. 18, 2002, reported at 2002 U.S. Dist. LEXIS 25815.


�	Report and Recommendations Respecting Plaintiffs’ Motion to Compel Defendant Tanabe Seiyaku Company, Ltd. to Produce Discovery and for Sanctions, dated Nov. 9, 2001 (“11/9/01 R&R”) at 23-24.  Chief Judge Hogan affirmed and adopted the Report in a Memorandum Opinion Re: Defendant Tanabe Seiyaku Co. Ltd.’s Rule 53 Objection, filed Jan. 8, 2002, reported at 2002 U.S. Dist. LEXIS 25889.  


�	11/9/01 R&R at 23-24 (footnote omitted).
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