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I. The Corporate Environment Has Changed Dramatically In Recent Years And Now Shows Little Tolerance For Antitrust Misconduct By Corporate Executives

An individual corporate executive – from CEO to product manager – who has participated in an antitrust conspiracy today faces a level of government investigation, corporate scrutiny, criminal and civil liability and financial trauma that would have been difficult to imagine ten years ago.  The reasons are clear:

A. Major international cartel cases, alleging global conspiracies and involving substantial volumes of commerce, have raised the stakes of criminal and civil actions enormously.

B. Sarbanes-Oxley, passed in the aftermath of the Enron, WorldCom, Tyco and other corporate scandals, and similar statutes and regulations in jurisdictions around the world, has tightened the rules for corporate behavior and given the Board much greater responsibility – and potential liability – for failure to exercise oversight and take action to eliminate illegal conduct.

C. Corporate governance jurisprudence, securities law policies and potential shareholder litigation have resulted in intense scrutiny of corporate executives’ conduct — either by action or omission.  Corporations that would have supported their corporate executives ten years ago may today take immediate and strong action against them.

D. Even outside of U.S. borders, international cartel enforcement has produced serious consequences for corporate executives in non-U.S. corporations.  This is a new development that indicates that other jurisdictions are following the U.S. lead on greater corporate accountability.

E. In 2004, the U.S. Congress passed legislation increasing the statutory penalties for corporations to $ 100 million from $ 10 million and increased the penalties for individuals from a maximum term of imprisonment of three years to ten years and from a maximum fine of $ 350,000 to $ 1 million.  The U.S. Sentencing Commission has also recommended to the Congress increases in the base offense level and aggravating factors for antitrust violations.

F. The corporate executive that is implicated in an antitrust investigation often faces a two-front war:  the executive must defend against the government charges in the courtroom and against the corporate governance charges in the boardroom.

II. The Immediate Consequences Of An Antitrust Investigation Result in Jarring and Often Permanent Changes In The Corporate Executive’s Life

When an antitrust investigation begins – by search or subpoena – any executive involved in the activity under investigation immediately faces a jarring change in his life.

A. Regardless of position, the corporate executive is subjected to file searches, intense interviews by corporate and outside counsel, the engagement of independent counsel and a new level of suspicion and concern among his immediate colleagues.

B. If the corporate executive is among the executives who require independent counsel, the executive must sign an indemnification agreement under which the corporation advances legal fees to the executive with the promise to pay back the legal fees and other costs if the corporation determines that he acted criminally or contrary to the interests of the corporation.

1. Ten years ago, the indemnification agreement was a formality.  Today, corporate executives should read and understand the indemnification agreement carefully and discuss it with independent counsel.

2. Independent counsel should analyze the indemnification agreement under a worse case scenario and should, where necessary, negotiate the language and terms of the agreements in the best interests of the executive.

3. The corporate executive should candidly discuss fees and the scope of representation with his independent counsel and should obtain copies of all bills counsel sends to the corporation so he understands and appreciates the true cost of this representation.  The independent counsel should also be very careful in the amount of detail set out in his bills to the corporation, lest he compromise client confidentiality.

4. Independent counsel should advise the corporate executive not only regarding the government investigation but also regarding the possible points of friction with the corporation.  Activities, including interviews and searches of files, should be conducted as arms-length transactions with independent counsel directly involved in the activities.  The executive should always understand that although he has an obligation to assist the corporation, his interests may well be different than the corporation’s.

5. Even the initial interviews by corporate counsel should be approached with care.  The executive’s independent counsel should consider whether to allow the interviews to occur, or whether independent counsel should conduct his own interviews and only share information with the corporation’s counsel under a joint defense agreement, thereby limiting the use of the information under a joint defense agreement.  These are very tense circumstances for the corporation and the executive.

C. After the investigation begins, the corporate executive may find that his decision making or consulting roles on issues relating to the investigation or his role as the public spokesperson for the corporation are limited or terminated completely.  In the current corporate governance environment, the executive will likely find himself – and should find himself – removed from even the most basic role in the investigation with corporate and outside counsel.

D. The corporate working environment will be continually disrupted and affected by the investigation.  Not only will the investigation become a preoccupation, it will also generate suspicion and lack of trust among even the closest of colleagues.

III. Corporate Executives Who Remain In Their Positions During The Investigation – Even With Very Limited Responsibilities – Will Face Several Difficult Or Impossible Situations That Should Be Avoided Whenever Possible

A. No corporate executive who is a potential target or even a subject of the investigation should participate in any decision-making role relating to the investigation.

1. In his decision-making role, the executive will learn far more information than he knew previously, thereby compromising and complicating his role as a fact witness.

2. In this role, the executive can influence corporate decisions that may reflect the executive’s personal interest — not those of the corporation’s shareholders.  Often, this is not apparent early in the investigation.

3. In this role, the executive may directly or indirectly influence the testimony of his subordinates.

a. Directly, by telling the subordinate what to say or not say in his testimony.  In the Sarbanes-Oxley environment, this could result in far greater liability than even the worst Sherman Act sentence.

b. Indirectly, by having the subordinate know – or believe – that the executive is aware of everything the subordinate says — or does not say — about the facts.

4. Under the corporate governance and obstruction of justice provisions of Sarbanes-Oxley, the potential for both the corporation and the executive to run seriously afoul of the law is heightened dramatically.

B. No corporate executive who is a potential target or subject of the investigation should ever speak for the corporation to shareholders or to securities analysts.

1. Statements to shareholders are subject to careful scrutiny under the securities laws and will be punished very harshly by law enforcement officials today.

2. If an executive has information that he has not provided to corporate counsel (e.g., direct evidence of his participation in price fixing) and speaks for the corporation on issues that will be considered material under the securities laws, he could face personal and corporate liability under the securities laws — criminal and civil – in addition to antitrust liability.  As with the obstruction of justice penalties, securities law violations could result in greater penalties than Sherman Act violations.

3. Briefings to securities analysts or potential shareholders — with their open questions and give and take — are extremely dangerous activities for any corporate executive in this setting, and are even more dangerous for an executive who will be implicated in the investigation.  The fact that analysts take careful notes, tape record or even videotape these briefings makes them far more dangerous, and, thus, such briefings are an unacceptable risk.

C. No corporate executive who is a potential target or subject of the investigation should ever report on the investigation to – or even take part in any decision-making with – the corporation’s board of directors.

1. Many corporations establish a special committee of the Board of Directors composed exclusively of outside directors to make decisions regarding the investigation.  In that situation, the executives and inside Board members are administratively excluded from anything relating to the investigation.  

2. Even if the corporation does not establish a special committee of the board to handle the investigation (and many more will be doing so in the future), the corporate executive should remove himself from discussions with the board or with individuals members of the board relating to the investigation.  Sarbanes-Oxley and the SEC regulations will make this situation even more treacherous for corporate executives and board members.

3. The general counsel, or a designed board member, should generally take responsibility for reporting on the investigation to the board of directors.  The corporate executive who is a potential target should not even attend any such briefings.

D. No corporate executive who is a potential target or subject of the investigation should ever discuss the investigation or possible settlement of overcharges with his customers.

1. While a corporation will often seek out injured customers to make restitution, any corporate executive with even peripheral involvement in the conduct should never talk to customers about the conduct, both because of the information the executive may have and because of the customer relations nightmare that will result when the executive’s involvement becomes public.

IV. When the Corporation Determines, Through Its Internal Investigation Or Otherwise, That a Corporate Executive Has Participated in Illegal Conduct Under the Antitrust Laws, It Has The Option To Take Several Actions Depending On the Circumstances

A. A corporation can wait and see, taking no action until it determines what the enforcement authorities will do.

1. While this was traditionally the normal practice based on the presumption of innocence, today it is a risky strategy of corporate governance.

2. If the corporate executive remains in his position with full corporate responsibilities, the temptation to participate in investigative decision-making, board discussions and communications with the board,  other executives, securities analysts and customers may be irresistible.

3. If the corporate executive remains in his position, it is critical that the general counsel or independent counsel oversee the executives’ activities very carefully.  This may prove to be an intolerable or impossible situation.

B. A corporation can place the executive or executives on administrative leave, removing them from their corporate responsibilities and having them devote their time to preparing a defense.

1. This is generally done with full compensation and benefits and with the provision of office space.

2. This is often negotiated so that the corporate executive actually requests this status.

3. In the Sarbanes-Oxley environment, this will often be a prudent first step that respects the presumption of innocence but moves the executive away from the temptation of making decisions that impact the investigation.

C. A corporation, under the terms of the executive’s employment agreement, can terminate the executive for cause, or, alternatively, allow the executive to resign or retire.

1. This action removes the executive from the organization, eliminating many issues of witness influence or the ability to influence the corporation’s strategy, directly or indirectly.

2. This is the most draconian remedy and should be considered very carefully. The timing of such action can be very significant, given the public nature of the action.  Even if it is characterized as a resignation, the public perception will accurately reflect what occurred.  For example, if class action suits had not yet been filed because there has been no action from the grand jury, this type of event might persuade plaintiffs counsel that there is a viable action and cause them to file their actions.

3. The corporation that takes this action prior to a guilty plea or indictment of the executive should attempt to maintain a working joint defense relationship with the executive or executives.  Practically, there will continue to be coordination between the corporation and its executives since the executives will have information that the corporation will likely need for its defense.

V. If The Corporate Executive Is Indicted Or Pleads Guilty, The Corporation May Consider Various Actions Against The Executive, And Corporations Are Increasingly Taking Such Actions

A. Seeking repayment of legal fees.

1. The corporation, under the indemnification agreement, may demand repayment of the legal fees that it advanced to a corporate executive if it determines that the executive committed a criminal offense or acted against the interests of the corporation.

2. Corporations should consult their by-laws to determine what its corporate policy actually says (and, in some cases, consider amending the by-laws consistent with current developments in corporate governance law).  While many corporations rely on a standard of “acting against the interests of the corporation,” some require a finding of guilt or some other higher standard.  This will be a critical issue in the corporate governance environment.

3. Given that most Antitrust Division investigations run for several years, and given the complexity of the investigations, the corporate official could face the repayment of millions of dollars of legal fees.

4. There are often ways to compromise on this issue if the corporation determines that it needs the testimony and information of the executive.  For example, corporations have waived repayment of past fees, but refused to advance future fees after conviction.

B. Reduction or elimination of pensions or other compensation.

1. The corporate executive often has an employment agreement that sets forth the terms of post-employment compensation and pensions.  The language of the agreement is critical in situations of termination or forced resignation.

2. These pensions are often the only non-investment income a corporate executive has during an antitrust investigation, since the prospects of seeking new employment in these circumstances are virtually non-existent.

3. Depending on the circumstances, this is also an area where some compromise may offer the best solution for the corporation and the executive, since they will need to work together in the continuing litigation — criminal or civil — for their mutual benefit.

C. Voiding stock options and other executive benefits.

1. Stock options are one area of control that the corporation maintains.  During the investigation, it is highly unlikely that the executive can exercise or trade on his options because of his knowledge of material, non-public events relating to the investigation.

2. Voiding stock options, especially if they are significant, allows the corporate board to take strong action to satisfy its shareholders.

3. The corporate executive whose stock options are voided may have legal recourse against the corporation under the terms of the options program of the corporation or the executive’s employment agreement.  However, taking such action could trigger a substantial counterclaim against the executive for breach of fiduciary duty and other corporate governance issues.

D. Refusing to pay fines and damages assessed against the corporate executive.

1. Unless the indemnification agreement is still operating, the corporation has no obligation to pay fines or damages assessed against the executive in antitrust or securities actions, civil or criminal.

2. In fact, under U.S. law, the corporation may not pay the criminal fine of the corporate executive.  The same is generally not true in other countries, such as Germany.

3. Individual corporate executives have sometimes been added to antitrust damage actions or shareholder actions.  This adds significantly to the potential liabilities of a convicted corporate official, especially if the corporation has terminated the indemnification agreement (for legal fees and damages).

E. Bring action against the corporate executive.

1. The corporation could employ “the nuclear option” and bring action against the corporate executive for breach of fiduciary duty, fraud and securities violations based on the executive’s allegedly illegal conduct.  This would clearly be a declaration of war by the corporation where the executive would have little recourse except all out war on the corporation.

2. Although there are situations where such an action is necessary and appropriate, such an action could be counter-productive to the corporation.  Given the strong likelihood of civil damage actions and shareholder actions following the antitrust action, the corporation in such litigation would, in effect, provide a roadmap for antitrust damage plaintiffs to use against it.

3. This type of confrontation should be avoided since it helps neither party, hurts the corporation and could further infect and weaken the remaining corporate structure for generations.

VI. In Spite Of All Of These Actions, The Corporate Executive’s Greatest Fear Remains The Possibility Of Incarceration And Other Governmental Penalties

A. The Antitrust Division is increasingly aggressive in recommending jail terms for corporate executives.  This remains the greatest deterrent to anticompetitive conduct.

B. If convicted, non-U.S. corporate executives are also likely to serve to jail sentences in the U.S. — this is a substantial change from the policies of the mid-1990’s.

C. In the Sarbanes-Oxley environment, corporate executives may be subject to additional criminal charges for violations of the securities laws as well as far more substantial penalties for obstruction of justice and similar offenses.

D. The common view that corporate executives serve their terms in “country clubs” is not a realistic view of the Federal Prison Camp system.  Most inmates are not businessmen, but drug offenders and other convicted criminals who serve the last phase of long sentences in a minimum security prison.  This is not a place to catch up on reading or write a novel; it is a place where the inmate works for the prison at jobs designated by the prison, lives on an established and inflexible schedule, has no privacy, and is “treated like a criminal.”

E. Being convicted on one or more felony counts, and serving jail time, is not a good addition to the corporate executive’s resume and will probably preclude his employment as an executive at public corporations, and many private corporations, for his remaining career.

F. In international cases, countries such as Canada, and even the United Kingdom, may seek incarceration of U.S. corporate executives in addition to the incarceration they face in the U.S.  This will get more complicated as time goes on.

VII. The Total Cost To A Corporate Executive Of Conviction In A Price Fixing Case Will Be Devastating And Will Usually Include The Following Nightmares:

A. Removal from the corporate executive position, and, most likely, from the corporation.

B. Felony conviction that effectively disqualifies the executive from future employment opportunities.

C. Incarceration for up to ten years – or more, if securities or obstruction of justice charges are added.

D. Loss of community position, friends and reputation.

E. Loss of corporate benefits, including pensions, stock options or legal fees.

F. Additional litigation exposure, including damage actions and corporate governance litigation initiated by the executive’s own corporation.

G. International enforcement exposure, including criminal exposure in other countries and restrictions on travel.

H. A future that has few opportunities to regain position, financial security or reputation.

� 	This paper is a condensed and updated version of my article, “A New World Order:  The Risks and Consequences to Corporate Executives in Antitrust Investigations in the Post-ADM, Post-Enron World,” International Business Lawyer, April 2003.
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