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Introduction

Good morning and welcome to the Law Seminars Conference on Antitrust Claims Against Foreign Firms and Cartels.  It is a pleasure to be here today.  The conference will provide valuable information on how to detect cartel activity and what you need to know about cartel enforcement in the EU and Asia.

The antitrust laws seek to protect the competitive process by punishing cartels and encouraging competition.  Cartels inflict serious consumer harm by raising prices and constricting supply.  Currently, uncovering and prosecuting illegal cartels is the Antitrust Division’s highest enforcement priority.  Both the United States and international governments realize the importance of antitrust cartel enforcement in protecting home businesses and consumers.  As Justice Scalia has noted, collusion between competitors is the "supreme evil of antitrust."
 

I. When To Take Action Against Foreign Firms and Cartels

Cartels may be detected in various ways.  Some common signs are when:  (l) producers of similar products significantly increase prices the same amount at the same time; (2) producers begin to sell only a certain portion of their production or sell only in certain areas; and (3) a producer makes suspicious statements suggesting a customer allocation conspiracy.
  Examples of cartel investigations resulting from observation of a sharp increase in prices are the graphite cartel where prices increased by sixty percent and the lysine cartel when prices went up by seventy percent in the first six months of the conspiracy.
  Another major cartel discovery occurred in the vitamin industry, where producers reached agreements on how much product each would produce and how much they would charge which customers.
  

Earlier this year, consumers of the air cargo industry complained of high prices, which prompted an investigation of the airlines.
  Investigators from the United States and the European Union contacted several airlines and over a dozen offices were searched for evidence of price-fixing.  The investigation led authorities to believe that cooperation among airlines may have begun in 2000 and involve agreements about surcharges imposed to offset certain external costs such as fuel, insurance and security.
  While the authorities continue to investigate possible collusion regarding surcharges and rates for passenger fares and air cargo shipments, class action suits against airlines have begun.
  Therefore, if your clients notice any possibility of cartel activity, it is best to pursue the matter quickly because most likely other individuals will have noticed the same thing. 
A. Practical Detection Issues

Evidence showing the existence of an international cartel is notoriously difficult to obtain and defendants will contest claims that identical prices or similar business actions resulted from collusion.  Meetings usually occur outside the United States and trade associations are often used to cover cartel activity.  To encourage disclosure of illegal conduct, the Justice Department adopted a “Corporate Leniency Policy,” which grants amnesty to corporations, their officers, directors, and employees when a corporation or individual reports cartel activity and cooperates in an investigation.  The United States leniency program encourages cartel members to come forward with information in exchange for immunity from federal criminal prosecution.
  There is also an amnesty plus program that encourages firms that are already under investigation to come clean and report unknown violations in other markets.

When pursuing cartel activity against foreign firms, three defenses are likely to be raised:  sovereign immunity, the act of state doctrine, and principles of comity.  Under sovereign immunity, foreign firms will seek to avoid antitrust liability by claiming the conduct was compelled by a foreign sovereign acting within its jurisdiction, and the acts of the private party were actually acts of the sovereign.
  However, the Foreign Sovereign Immunities Act codifies the U.S. government’s longstanding policy of denying sovereign immunity to the commercial dealings of foreign governments.
  The act of state doctrine limits judicial inquiry into the acts and conduct of the officials of a foreign state, its affairs, policies, and the underlying reasons and motivations for the actions of the foreign government.  The act of state doctrine, however, does not remove from the judiciary the capacity to review the validity of foreign acts of state.
  Finally, the principles of comity require courts to temper the exercise of jurisdiction over the conduct of foreign actors when there is an irreconcilable conflict of law.
  

B. Retaliation against Plaintiff

Another concern is retaliation against the plaintiffs for bringing the lawsuit.  Defendants may refuse to supply the plaintiffs after learning of the lawsuit.  The constitutionally protected right to petition the courts to enforce U.S. antitrust laws may not be as appreciated in some countries as it is in the United States.  Retaliation could be a very serious issue if there are limited or no alternative sources of supply to the cartel members.
II. Cartel Enforcement Around the World

You will hear about cartel enforcement efforts in Europe, Asia and North American.  Antitrust authorities in Europe and Asia have become increasingly aggressive in investigating and sanctioning cartels that victimize consumers.  Foreign authorities are turning their focus toward criminal prosecution and punishment for individuals involved in cartels.
  In addition, the creation of the International Anti-Cartel Enforcement Workshop in 1999 accelerated international cooperation in cartel enforcement.
  The workshop is an annual event held by the Antitrust Division which allows antitrust prosecutors from around the world to share cartel investigation practices and establish cooperative relationships.

In 2002, the United Kingdom passed the Enterprise Act, which increases prison time and fines for individuals who engage in hard-core cartel activity.
  In 2003, the U.S. and U.K. passed an Extradition Treaty, which later enabled the U.K. to bring extradition charges against an international cartel defendant.
  In 2005, the U.K. magistrates' court found Ian Norris, a British national, to be extraditable on a U.S. antitrust charge.
  The Norris case shows the significant efforts of cooperation among foreign nations to combat the evils of antitrust.

There are also significant cartel efforts in Asia.  In 2005, the Japanese Fair Trade Commission uncovered the highest profile cartel case in the last thirty years in Japan involving bid rigging.
  This case forced the Japanese to make major revisions to its Antimonopoly Act, which became effective January 2006.  The revised Act increased fines and introduced a leniency program.
  South Korea also implemented several provisions to strengthen its anti-cartel enforcement.  In 2005, the Korean Fair Trade Commission doubled its maximum fine to ten percent of sales, revised its leniency program, and included an amnesty plus program for informants who expose cartels.
  Finally, Chinese officials stated the country's new antitrust laws would include a high degree of international advice, and should be implemented in 2006.
  With foreign jurisdictions moving their enforcement practices into closer conformity with U.S. practices, global detection and prosecution of cartels should be more efficient.

In Canada, the ever-increasing importance of enforcement of competition laws continues to grow.  Canada follows a Competition Act which was enacted in 1889, one year before the United States’ Sherman Act.  The Act prohibits criminal offenses such as price-fixing and bid-rigging conspiracies, resale price maintenance, price discrimination, and predatory pricing.  The Act also contains non-criminal provisions regulating mergers and certain business practices.  The Commissioner of Competition enforces the Canadian Competition Act and the Attorney General prosecutes criminal violators.  The Canadian Commissioner of Competition entered into cooperation agreements with the United States, Mexico, the European Commission, Austria, and New Zealand.  While these agreements provide for cooperation and coordination of enforcement, they do not require the exchange of confidential information or local investigation materials.

Finally, in Mexico, the country's antitrust law titled “the Federal Law of Economic Competition” was recently amended in June 2006 and expanded the authority of Mexico's Federal Competition Commission.  The amendments to the law provide the Competition Commission with enforcement tools and establishes a leniency program to combat collusive agreements between competitors.  The new provisions increase merger control, authorize verification visits for investigations, and increase fines.
  Mexico is aware of the importance of combating cartel activity and is taking action to remedy the issue. 
III. Future United States Policy Priorities

You will also learn about trends in international cartel enforcement and policy priorities in the United States.  According to Thomas Barnett, the Assistant Attorney General of the Antitrust Division, the Justice Department's goal is to pursue efficient enforcement by emphasizing aggressive cartel investigations, maximizing deterrence efforts, and improving cooperation with other jurisdictions.
  Cooperation efforts are a major concern with antitrust enforcement.  Despite attempts by the United States to work with foreign nations, the international community has some concerns about U.S. cooperation.
 
The FTC also focuses on promoting cooperation and convergence toward best practices with competition agencies around the world.  The FTC routinely coordinates with colleagues in foreign agencies to promote efficient and effective review of multi-jurisdictional conduct.  The agency encourages policy convergence through informal and formal working arrangements with other agencies.  Cooperation with competition agencies around the world is a vital component of the U.S. antitrust enforcement program.

The Antitrust Modernization Commission recently held a hearing on international enforcement issues, and emphasized the importance of international cooperation on both antitrust process and substance.
  The Commission focused largely on cooperation and convergence in civil antitrust enforcement with more than one hundred jurisdictions having antitrust laws.
  The Commission discussed issues regarding the Foreign Trade Antitrust Improvement Act (FTAIA) and the International Antitrust Enforcement Assistance Act (IAEAA).  The Commission addressed whether the standard set in F. Hoffmann-La Roche Ltd. v. Empagran should be clarified in the FTAIA.
  Under the Empagran standard, the Sherman Act and the FTC Act shall not apply to an injury not occurring within the U.S. or its territories that does not arise from the affects of antitrust violations on U.S. commerce.
  Other areas discussed were possible amendments to the IAEAA to enhance coordination between the United States and foreign antitrust enforcement authorities, as well as multilateral procedures to enhance international antitrust comity.
  Overall the Commission's primary focus regarding international issues is on cooperation and convergence in antitrust enforcement.
You will also hear about state and private actions to recover damages for indirect purchasers.
IV. Conclusion
Foreign cartels are detrimental to commerce.  The Justice Department’s Antitrust Division, the FTC, and the Antitrust Modernization Commission are all concerned about international cartel activity.  I have focused on a few of the topics and issues that will be discussed.  Thank you for coming and I hope you enjoy the conference. 
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