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In the United States, price-fixing cartels are considered the “supreme evil of antitrust.”
  In Europe, they are considered a “scourge.”
    

Regardless of the descriptive language used, the intent and import are identical.  Global misconduct is globally condemned.
  Businesses have harmonized their rules for intentional cooperative pricing.  Public and private enforcement of competition law violations likewise needs to be harmonized to provide for maximum accountability, deterrence and restitution. 

As a matter of emerging EU policy, it is uniformly acknowledged that in addition to criminal penalties, cartel members must be civilly accountable to their victims.
  To date, however, there is virtually no effective European mechanism to do this.  As long as EU businesses are so victimized, U.S. businesses will fall prey to global cartels because the economic incentive remains – even if caught in the U.S., penalties and restitution in one country only, will be outweighed by the benefit of the illegal gains in the rest of the world.  

Until the EU and other nations enact and promote such means, a transitional forum should be available to provide contemporary access to justice to victims of global cartels.   

I.
The Transition
The European Commission (“EC”), representing the position of the EU, has concluded that an integral part of eliminating cartels is the need for and right of victims to restitution:
  

The European Union has sought…to ensure that citizens and enterprises are not prevented or discouraged from taking advantage of their rights by the incompatibility or complexity of the judicial and administrative systems of the Member States.  One key priority for the Commission and the Member States is to take action to improve access to justice by creating measures which simplify and help access to the courts, particularly in cross border cases.

Neelie Kroes, the EC’s head of Competition Policy, recently confirmed this need for improved “access to justice” in the cartel arena in the EU:

The enforcement of the competition rules via courts provides direct justice.  It allows the victims of illegal anticompetitive behavior to be compensated for the loss they have suffered.  It is this which makes the competition rules instantly relevant for citizens.

In 2004, the EC initiated a high-level analysis of modifications in EU and national law that might spur such private enforcement of competition law
 in the EU.  On December 19, 2004, the EC released a “Green Paper” in an effort to, “improve the enforcement of competition law” by “address[ing] the conditions for bringing damages claims for infringement of EC antitrust law.”
  In that discussion paper, the EC recognized the critical importance of ensuring that a strong private enforcement mechanism is available to those injured by antitrust violations in the European Community: 

Facilitating damages claims for breach of antitrust law will not only make it easier for consumers and firms who have suffered damages arising from an infringement of antitrust rules to recover their losses from the infringer, but also strengthen the enforcement of antitrust law . . . . Private as well as public enforcement of antitrust law is an important tool to create and sustain a competitive economy.
  

Despite this recognized importance of the private enforcement of antitrust laws, however, the EC found that an adequate system for such enforcement does not presently exist in the European Community:

While Community law therefore demands an effective system for damages claims for infringements of antitrust rules, this area of the law in the 25 Member States presents a picture of “total underdevelopment.”
 
Essentially, the Green Paper notes that because, as in the United States, cartels are per se violative of EU law, which provides for restitution to victims of cartel activity, an effective procedural means of private enforcement is necessary to give full effect to the EU’s substantive law.  The right of victims of cartel activity to bring an action for breach of EU antitrust rules is well established in EU law.  As noted in the Green Paper:  “The obligation for national courts to provide a remedy in damages was established by the European Court of Justice (ECJ) in its ruling Courage v. Crehan which specifically concerned the enforcement of the rights and obligations created by Article 81 EC.4.”
  Recognizing the importance of this right and the need to give effect to it, the Green Paper finds:

It is fundamental to the idea of private damages actions that the victim of a violation of the law is entitled to compensation for the loss suffered as a result of the violation in question.  If competition law is to better reach consumers and [businesses] and enhance their access to forms of legal action to protect their rights, it is desirable that victims of competition law violations are able to recover damages for loss suffered.

Yet, despite the well recognized right to and need for such recovery provided for by the EU’s substantive competition law, a “totally underdeveloped” system for private enforcement in the EU prevents victims of competition law violations from recovering damages to which they are entitled for their loss.  The results of this “underdevelopment” are stark—while United States victims of cartels are able to litigate and recover billions of dollars in overcharges from cartel members,
 EU purchasers as a whole, injured in the same manner by the identical anticompetitive conduct, have no presently effective mass remedy to recover the unlawful gains of the illegal cartel, despite the EU’s absolute prohibition of cartel activity and unequivocal commitment to the right of cartel victims to restitution.
  The Deputy Head of the EC Directorate General for Competition has commented, “it is clear to any observer that whereas private enforcement of competition rules is a beaten track in the United States, it is still a barely discovered mountain path in the European Union.”
  Consequently, the inequity in procedural forum availability between EU and U.S. victims of global cartels is not only unjust, but also undercuts the effectiveness of domestic and international competition law in restituting and deterring international anticompetitive conduct.
  

II.
The Cartel Contentions
Cartel members raise several issues which they contend foreclose their victims from seeking a recovery for their crimes in a U.S. forum during any transition period.  None, however, has merit.

A.
Comity 

In its June 2001 opinion dismissing the claims of the foreign plaintiffs under foreign and

international antitrust law, the district court in the Empagran litigation held:

Plaintiffs contend that this Court should exercise supplemental jurisdiction over these foreign law claims in order to reduce the inefficiency and redundancy that will occur if the foreign plaintiffs are forced to litigate identical claims and issues in numerous courts around the world.  However, both parties appear to agree that there are already a number of lawsuits pending ‘in numerous jurisdictions around the world.’  Therefore, it is unclear how this action would reduce the number of suits or increase efficiency.  This Court would certainly lack the power to order that the other actions be dismissed or consolidated; and, given the first-to-file rule, it would seem that this action should be dismissed as duplicative of the other actions since it was presumably filed after these actions.  In any case, it would be more efficient and in the best interests of comity to allow the foreign courts to adjudicate the claims arising out of alleged violations of their own laws.  Since these foreign law claims raise novel and complex issues of foreign law, the court has already dismissed all federal claims brought by the foreign plaintiffs for lack of subject matter jurisdiction, and there are comity and efficiency reasons for declining to exercise supplemental jurisdiction over the foreign law claims in this case, the court will decline to exercise supplemental jurisdiction over plaintiffs’ foreign law claims.
  
The procedural shortcomings in the EU leave its cartel victims unable to achieve that which the Court indicated was “in the best interests of comity”— there simply is no effective system in the EU within which the EU cartel victims in the aggregate can effectively have their claims adjudicated under the governing national laws.  Thus, though comity considerations may at times weigh in favor of allowing a foreign court to adjudicate claims arising from violations of its own laws, the EC has made clear that such an alternative is not a real possibility for EU global cartel victims at the present time.  

Additionally, European courts have indicated their own acceptance of the idea that it is appropriate for a single court to hear claims of all purchasers affected by a single cartel, whether or not they are all domiciliaries of the jurisdiction entertaining the claims, in order to prevent “irreconcilable judgments.”
  In Provimi, the court specifically confronted the question of whether to allow a non-English domiciled claimant to bring an action in the English courts to recover damages for antitrust injury suffered outside of the United Kingdom because the defendant had an English subsidiary also involved in the infringement, despite the fact that the claimant had not made purchases from that English subsidiary.  Id.  The court found that the claim could be brought in the English court, stating:

[The claims] all arise out of the same alleged infringements of Art.81.  They are all private law claims for damages for those infringements.  The nature of the claims against all the defendants is identical…. [T]herefore, I think that it is expedient to hear and determine all of these claims together to avoid the risk of irreconcilable judgments.  Ultimately, the question of when and how an infringement of Art.81 takes place and the circumstances in which a private law claim for damages can be maintained may need to be considered by the European Court.  But it does not seem sensible to me that, in the meantime, there should be different views from different national courts which are given in relation to the same factual background and the same cartels, simply because the different defendants are of different domiciles.

This reasoning may foreshadow European courts finding it acceptable to take jurisdiction over foreign purchaser claims where they arise from a single case or controversy, as in the operation of an international cartel.  The recognition that global cartel victims should have their claims adjudicated in a consistent manner, coupled with the EU’s acknowledgment that it presently does not provide an effective regime for the adjudication of private claims, should dispel any concern that comity principles counsel against the exercise of jurisdiction in the U.S. over EU cartel victims’ claims.  The reasoning of the Provimi court illustrates precisely why a U.S. court in this period of transition should take jurisdiction over such claims—to prevent the rendering of “irreconcilable judgments” in cases where claimants have all suffered a similar injury from identical cartel conduct.

Moreover, comity concerns are insignificant since no conflicts of law exist between the substantive laws of the United States and the substantive laws of the EU concerning hard-core cartel behavior.  A “true conflict” between American law and foreign law is required in order to trigger comity.
  
In matters encompassing global cartels, no “true conflict” exists because no other law “requires [Defendants] to act in some fashion prohibited by United States law or claim that their compliance with the laws of …[other] countries is otherwise impossible.”
  Rather, the exact opposite is true in these situations since the proscribed conduct is unlawful “in every industrialized country and many others.”
  
Even if the threshold requirement was satisfied, a U.S. court considering comity must give “due regard” to “the rights of its own citizens or of other persons who are under the protection of its laws.”
  Thus, a U.S. court is permitted to consider the availability of fair and effective procedures in the alternative forum in deciding whether to extend comity.  For example, the court in Hilton extended comity because a “full and fair trial was had.”
  Conversely, in Remington Rand Corp. v. Bus. Sys., Inc., the Court declined to extend comity where a party was denied due process.
  Accordingly, even if there were a “true conflict,” which there is not, the unavailability of an effective procedural mechanism by which the EU cartel victims can bring their claims in the EU should cause a U.S. court to decline to extend comity to the EU.

Because the substantive competition laws of both the EU and the United States exhibit no “true conflict,” a U.S. court is in no danger of violating comity principles by taking jurisdiction over the claims of EU cartel victims.  To the contrary – comity principles are violated by declining to take jurisdiction over such claims since these victims would be foreclosed from seeking relief in the only effective available forum.  Thus, the present state of unenforceability of EU cartel policy presents a U.S. court with a situation of reverse comity.  That is, respect for the competition law of the EU and its Member-States supports the U.S. exercise of jurisdiction over the claims of EU cartel victims at this time while the EU is still attempting to develop its procedural regime so that the substantive law of the EU can achieve its full effect. 

B.
Efficiency
Likewise, “efficiency” concerns expressed by cartel members are unfounded.  There is no efficiency to be gained by a U.S. Court declining to exercise jurisdiction over EU cartel victims’ claims.  Rather, by declining to exercise jurisdiction over such claims, a U.S. court is sacrificing the efficiency that would be gained by hearing claims identical to those of U.S. plaintiffs over which the court has jurisdiction.  U.S. courts possess an incomparable institutional knowledge of managing and adjudicating cartel claims, which is not readily replaceable or substitutable.

As a policy matter, a single court’s exercise of jurisdiction over global or multi-jurisdictional claims embodies efficiencies that cannot be realized if multiple jurisdictions are left to grapple individually with identical claims and issues arising from the same anticompetitive conduct.  This is the basic premise relied on by foreign courts presented with the issue of whether to grant foreign parties access to proceedings in similar U.S. litigation.  

For example, a Canadian court held that a Canadian plaintiffs’ access to U.S. discovery “is not oppressive or unfair to the defendants in the Canadian proceedings” and such access is consistent with important policy objectives, such as – facilitating access to justice, judicial efficiency and behavior modification.”
  Canada’s Divisional Court further adopted the “laudable principle of judicial cooperation” set out by Justice Cumming:

If both societies are to maximize the benefits of expanding free trade and open markets, the legal systems of both countries must recognize and facilitate an expeditious, fair and efficient regime for the resolution of litigation that arises from disputes in either one or both countries.

C.
Deterrence

Cartelists contend that civil accountability to the market is an ineffective and unnecessary deterrent.  The contention is poppycock.

Many global cartel products are fungible and readily transportable commodities.  The possibility of arbitrage in such trade literally requires the cartel to fix prices not just in the United States, but globally in order to maintain cartel profits.  Thus, for example, regarding the vitamins cartel, domestic and foreign purchasers of vitamins were injured in precisely the same way, by precisely the same conduct, by precisely the same cartel.  The injuries to EU cartel victims were not a remote, unpredictable or speculative result of the cartelization of the United States’ trade.  Rather they were the expected result.
  

Fairness not only allows but compels that the cartel members be held accountable for these intended injuries.  Though vitamin cartel members have paid criminal fines of billions in the United States and elsewhere and have settled civil lawsuits with U.S. plaintiffs in equal amounts, those sanctions pale when compared to the tens of billions of dollars of profit, adjusted for inflation, which the cartel benefited.
  As Professor Bush, et al., noted, “These sanctions are much less than the amount needed to discourage future cartel formation.”
  
The failure of the historically unprecedented sanctions imposed in the Vitamins Antitrust Litigation to deter future cartel activity is clearly illustrated by the large number of companies, including companies that were Vitamins defendants, which have since been fined, indicted, or investigated in the EU for competition law violations. 

In the years since the Vitamins Antitrust Litigation began, the EC has investigated over 250 companies for competition law violations and has so far issued formal statements of objection to more than 225 companies.  At least 100 companies have already been fined for their antitrust violations.  Many of these companies are repeat offenders, having been investigated, issued statements of objection, or fined multiple times.
  Additionally, many of these same companies are the subject of investigations or have been indicted and/or fined in the United States for cartel activity.

Nonetheless, in a recent comparative report analyzing the competition laws of the EU and its twenty-five Member States, a review of national reports revealed only twenty-eight individual cases in which a damages award to a private plaintiff resulted.
  Of those twenty-eight individual cases, only twelve involved a breach of the EU (as opposed to national) competition law.  Id.   Public antitrust enforcement alone is clearly insufficient to materially deter global cartel activity.  As recently noted:

A possible civil action for compensation for damages, alongside the fine and independently from it, can undoubtedly increase the deterring effect.

From a deterrence perspective, in light of the absence of significant civil consequences for their illegal conduct, potential international cartelists apparently find little reason to comply with the antitrust/competition laws.  So long as the total benefits of an international price-fixing cartel exceed the costs, there is a powerful incentive to continue to inflict injury on the market globally in order to increase the retained benefits of cartel profits.
  

For global cartels – crime pays.
  To achieve maximum deterrence and restitution, any civil enforcement regime must seek to encompass the aggregate effect of the cartel – globally.

D.
Fundamental Fairness

Finally, cartel members contend it is “unfair” to hold them civilly accountable to EU cartel victims in a U.S. court.  Why?

EU cartel victims’ claims are based on transactions similar to those of U.S. plaintiffs.  The injury caused is based on similar acts by the cartel in and outside the United States.  There are no distinguishing characteristics between a U.S. plaintiff and an EU plaintiff in terms of the injury suffered as a result of the cartel’s conduct.  The only distinction between the two groups of plaintiffs is their domicile – a factor wholly irrelevant to their injury.  It borders on the inane for cartel members to argue that these two groups of plaintiffs should not have the same procedural means available to them by which to seek relief for their identical injuries.

Moreover, the foreign purchase claims of the EU cartel victims should be treated no differently than those of the foreign purchasers in direct action cases in the U.S. over which courts have accepted jurisdiction.  In such circumstances, it would be fundamentally unfair for those foreign purchasers and not the EU cartel victims, to be permitted to obtain a remedy for an antitrust injury identical to that of the U.S. companies with overseas operations.
  In its 2001 decision denying a motion to dismiss foreign purchaser claims in certain direct action cases, the Empagran court accepted subject matter jurisdiction over certain foreign purchaser claims where the purchases by a foreign subsidiary of a U.S. parent company were coordinated by the U.S. parent company and thus purportedly affected the domestic parents’ financial status.  Id.  The Court distinguished the foreign purchaser claims in that case from those of the Empagran plaintiffs on the grounds that the foreign purchases by foreign subsidiaries in the domestic direct action cases had “direct, substantial, and reasonably foreseeable domestic effects, unlike the claims in the Empagran action.”  Id. at *25.  
Subsequently, in its 2004 opinion, applying a permitted reading of the FTAIA statute, the Supreme Court held that where “[t]he price fixing conduct significantly and adversely affects both customers outside the United States and customers within the United States, but the adverse foreign effect is independent of any adverse domestic effect . . . . the FTAIA exception does not apply (and thus the Sherman Act does not apply)” to a claim based on the foreign effect.
  Indeed, the Court repeatedly went out of its way to emphasize that it was not deciding whether jurisdiction would be proper in a case in which those effects were intertwined – specifically, in which the domestic effect of a cartels’ unlawful conduct gave rise to a plaintiff’s injuries.

Such foreign purchasers in U.S. direct action cases should not be treated differently than the EC cartel victims when both suffered the same injury as a result of the same cartel conduct in the same foreign market.  For causation purposes, which is the touchstone of the D.C. Circuit’s second decision in Empagran, the only operative relationship is whether the effect of the cartel in the U.S. market caused an effect in a foreign market.
  That causal effect is the same for a foreign subsidiary of a U.S. company and a foreign company with no U.S. presence.  The fact that the cash effect of a purchase in a foreign market may for accounting purposes be recorded by a U.S. company is irrelevant to the causal nexus required by Empagran between the domestic and foreign price movements.  Id.  It is a fundamentally unfair result for some foreign purchasers to be permitted to seek and recover damages for their injuries incurred in a foreign market in a U.S. court while other foreign purchasers in the same foreign market are not permitted to do so.
The case example of the vitamins cartel is instructive.  Specifically, the following facts and charts illustrate the inequity of denying EU cartel victims an adequate forum for civil redress:  

· Defendants’ worldwide vitamin sales during the period of the admitted conspiracy totaled approximately $30 billion.
    

· A reasonable estimate of U.S. affected vitamin sales amounted to approximately $7.4 billion (21% of world sales).  As discussed supra at n.39, U.S. civil recovery totaled approximately $2.4 billion.
  
· Affected sales of vitamins in the EU are estimated to be $8.3 billion (25% of world sales).
  

· “The average price effects of the vitamins cartel appear to be lowest for buyers in the United States, averaging somewhere in the 20%-35% range, Canada and Europe were higher, roughly in the 30% to 40% range.”  “Applying these price effects to the affected sales . . . implies that global injuries were between $9 and $13 billion, of which 15% accrued in the United States . . . [and] 26% accrued in the EU.”
 

· Estimated world-wide overcharge damages totaled approximately $8 billion.  Accounting for the time value of money, the real value of damages can be estimated at approximately $18 billion.  Offsetting criminal fines of $2.2 billion and $2.4 billion in U.S. civil settlements and ignoring legal fees, conspirators netted approximately $13.6 billion in illegal worldwide profits despite having been caught.
  
· Thousands of U.S. victims of the vitamins cartel received approximately $2.4 billion in U.S. recovery, while less than 10 EU victims likely recovered less than $10 million in the EU.  
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Just recently, Chief Judge Hogan (D.D.C.), who has presided over the Vitamins Antitrust Litigation for over 8 years, considered this inequity and, while finding that the factors of deterrence and fairness “arguably weigh[ed] in favor of exercising supplemental jurisdiction” over Empagran Plaintiffs’ claims, he found that they were “outweighed by the factors of judicial economy, convenience and comity,” and denied Empagran Plaintiffs’ Rule 60(b) Motion for Relief from Final Judgment:

The Plaintiffs essentially argue that, although private antitrust claims have been litigated in European courts and there have been awards to private claimants as a result, significant procedural and policy hurdles involved in instituting and litigating such suits in Europe make individual litigation impractical and ineffective. . . . The Plaintiffs submitted several exhibits to their briefs that they assert evidence the lack of adequate relief available to European Union vitamins purchasers in European courts.  Upon review of the exhibits, however, it seems clear that the problem is not the unavailability of an adequate mechanism to obtain relief, but quite simply the procedural differences that make litigating in European courts less favorable from the perspective of the economics of litigation and damages awards, such as the lack of treble damages, the lack of procedures to aggregate plaintiffs as a class, and the lack of expansive discovery that might be available in the United States.  The mere fact that foreign litigants may obtain larger damages awards at a lower cost to litigate here in the United States is not, in-and-of-itself, reason to ignore comity and permit jurisdiction over foreign plaintiffs pursuing foreign-law claims, especially when the European Union is in the process of attempting to “stimulate” private actions for antitrust violations in its own jurisdictions.

Thus, despite acknowledging the validity of foreign vitamin purchasers’ inequity argument, Judge Hogan chose not assert jurisdiction over their claims in part because “the European Union is in the process of attempting to ‘stimulate’ private actions for antitrust violations.”
  

Respectfully, this analysis misperceives the import of the attempted process and the significance of comity.  Attempts do not equal redress.  The fact that the EU’s private enforcement system is still “in process” argues for extending recognition in U.S. courts to the EU’s policy during this transitional period.  As discussed supra at 5-9, comity is a discretionary principle which seeks to avoid U.S. judicial interference in the judicial systems of other nations.  Its application is specifically premised on the right of other nations to utilize procedures and remedies in place to address substantive violations.  The EU, however, has no such effective procedures or remedies in place.  By declining to exercise jurisdiction by reason of comity, U.S. courts in fact are contributing to the frustration of EU policy and enhancing the likelihood of U.S. injury during the transition period.  This non-interference approach in fact leads to an unfulfilled EU (and U.S.) private enforcement policy.  Acceptance of U.S. jurisdiction over foreign claims arising out of global cartels cannot and does not interfere with foreign judicial endorsement.  To the contrary, invocation of the principle by U.S. courts in these situations actually interferes with the enforcement of stated foreign public policy.             
III.
Here We Go Again 

Despite increased prosecutions and related efforts to stimulate private actions, many of the same companies continue to engage in the same conduct even after being repeatedly investigated and fined by government authorities.  As Competition Commissioner Neelie Kroes put it in a press release concerning the EC’s imposition of fines on producers of acrylic glass (or “PMMA”):  “I am shocked that companies like ICI and Arkema have been fined once again.  These fines will serve as a cold shower for the management and shareholders of all of these companies, who have to realize that cartels cannot and will not be tolerated.”
  
Unfortunately, if history is a preview, as long as there is no effective private enforcement system in the EU or a transitional forum while the EU attempts to encourage private actions, the repeat offenders will continue to view government prosecution and fines as the cost of doing business, not a cold shower.  A quick review of the present cartel players resoundingly demonstrates that business in general has not gotten the message: Arkema (f/k/a Atofina Chemicals, Inc. and Elf Atochem North America) (MMA, PMMA, Hydrogen Peroxide, MCAA, Organic Peroxides); Degussa (Vitamins, MMA, PMMA, Hydrogen Peroxide, Organic Peroxides, Methionine); Akzo Nobel (Vitamins, Hydrogen Peroxides, MCAA); Imperial Chemical Industries (MMA, PMMA); Lucite International (PMMA, MMA); BASF (Vitamins, MMA); and Solvay (Vitamins, Hydrogen Peroxides).

IV.
Conclusion
Cooperation may be a guiding principle for pre-schoolers; it is, however, neither a proper nor lawful function of pricing in a competitive market.  Price fixing cartels are the modern day equivalent of bands of pirates
 – “rogues” and “scoundrels” wearing business attire who actively interfere with natural economic forces and shift the balance of open markets against consumer welfare.  

Global cartels injure economies globally.  The consensus of civilized nations have now implemented rules of law for global criminal enforcement and accountability.  Universal application of civil enforcement and accountability is likewise necessary.  It is vital to the well-being and economic freedom of both EU and U.S. businesses alike.  The EC has undertaken the recommendation of changes in the present mechanisms available throughout the EU Member States to achieve a harmonized strategy and approach for meaningful access to justice for the market of cartel victims.  Without such access, cartel deterrence will be ineffective, and the mass of uncompensated cartel victims will be competitively injured and disadvantaged.  

It is respectfully suggested that while these new mechanisms are under “development,”
 EU global cartel victims not be denied an effective available forum for civil redress – the judicial system of the United States.  Once the development is completed, however, each judicial system, on its own, should be capable of providing their citizens with the means of achieving full access to justice.
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� Id. at 6.   


� See Amicus Br. of Economics Professors B. Douglas Bernheim et al., filed in F. Hoffman-La Roche, Ltd. v. Empagran S.A., No. 03-724 (S. Ct. of the United States), at 9-11.


� The underdeveloped state of private enforcement of competition law in other countries, including the EU Member-States, relative to that available in the United States is documented in the academic literature: “[N]othing equivalent to the U.S. level of private actions has evolved in foreign jurisdictions.”  Clifford A. Jones, Exporting Antitrust Courtrooms to the World:  Private Enforcement in a Global Market, 16 LOY. CONSUMER L. REV. 409, 420 (2004).


� Donncadh Woods, Private Enforcement of Antitrust Rules—Modernization of the EU Rules and the Road Ahead, Address at the Institute of Consumer Antitrust Studies of Loyola University Chicago, Feb. 20, 2004, at 5.	


� “Enhanced private enforcement will maximize the amount of enforcement as a means of enforcement additional to public enforcement.  Increased levels of enforcement of the law will increase the incentives of companies to comply with the law, thus helping to ensure that markets remain open and competitive….[F]acilitating private enforcement will add more frequently than before to the fines imposed by public competition authorities the possibility for the victim of the anti-competitive behaviour to recover his losses.  Both damages awards and the imposition of fines contribute to the maintenance of effective competition and deter anticompetitive behaviour.” Id at 6-7.


� Empagran, No. 00-1686, 2001 U.S. Dist. LEXIS 20910, at *26 (D.D.C. June 7, 2001) (internal quotations and citations omitted).  	


� See, e.g., Provimi Ltd.. v. Aventis Animal Nutrition S.A., 2003 E.C.C. 29, at ¶¶ 46-47 (QBD (Comm. Ct.) 2003).  


� Id. (emphasis added).


� See, e.g., Alexander Layton & Angharad M. Parry, Extraterritorial Jurisdiction-European Response, 26 Hous. J. Int’l L. 309, 322-325 (2004) (“It is evident that, from a perspective of legal theory, the E.U. approach to extraterritoriality (at least in the antitrust field) appears to be converging with that of United States. . . .[W]e may find that there is a harmonization of principles again, between the European Union and the United States, with the aim of achieving uniform and enforceable standards. . . .The reality seems to be that there is a convergence of approaches, both in theory and in practice, even if the nuances are different.  Either way—and despite their divergent economic, cultural, and legal traditions—the United States and Europe have a common interest in responding to the challenges posed by globalization of economic activity.”).





� Hartford Fire Ins. Co. v. California, 509 U.S. 764, 798 (1993).  See also Societe Nationale Industrielle Aerospatiale v. United States District Court for S.D. Iowa, 482 U.S. 522, 555 (1987) (Blackmun, J., concurring) (comity not a “vague political concern”: “[a]s in the choice-of-law analysis, which from the very beginning has been linked to international comity, the threshold question in a comity analysis is whether there is in fact a true conflict between domestic and foreign law”); Filetech S.A. v. France Telecom S.A., 157 F.3d 922, 932 (2d Cir. 1998) (record must clearly demonstrate compliance with laws of both countries is impossible).


� Hartford Fire, 509 U.S. at 765 (internal citations omitted).  


� Eleanor M. Fox, Harmonization of Law and Procedures in a Globalized World:  Why, What, and How?, 60 Antitrust L.J. 593, 597 (1992).  	


� Hilton v. Guyot, 159 U.S. 113, 163-164 (1895).  	


� Id.  	


� 830 F.2d 1260, 1266 (3d Cir. 1987).	


� Adherence to principles of comity may in fact arguably compel the availability of a U.S. forum during the EU transition to an effective system of private enforcement.  For example, prior to 2001, the Mutual Legal Assistant Treaty (MLAT) between the U.S. and the U.K. contained a side letter provision excluding antitrust assistance from the MLAT.  That has now been removed.  Additionally, the U.K. enacted the Enterprise Act which introduced criminal sanctions of prison time and fines for individuals participating in hard core cartels.  Similarly, a British magistrate’s court has now held there is sufficient similarity between cartel laws in the U.S. and the U.K. that a price fixing charge is an extraditable offense. (Government of the United States  v. Ian P. Norris, Boro St. Magis. Ct. 2005).  In short, the U.K. experience demonstrates the consistency and strength of uniformity in antitrust cartel policy globally.


� In finding that efficiency concerns weighed against it taking supplemental jurisdiction over foreign plaintiffs’ foreign law claims, the Empagran court relied on the fact that lawsuits were then pending in other foreign jurisdictions.  In fact, since 2001, class claims against Vitamin cartel members have been resolved in Canada and litigated extensively in Australia.  This shows that procedural mechanisms are in place in some non-EU jurisdictions to allow aggregate numbers of non-EU plaintiffs to effectively bring private claims against cartel members for market-wide restitution.  In contrast, in the EU, only a handful of claimants, mainly those of relatively large corporate entities, have been able to initiate and/or resolve their claims against the same companies. 


� See Ford. v. F. Hoffman-LaRoche Ltd., Sup. Ct. Justice File No. 771/99 (Ontario, Canada), Justice Cumming’s Reasons for Decision ¶ 49 at 13 (Jan. 26, 2001) (“Cumming Decision”) (emphasis added); see also In re Vitamins Antitrust Litig., No. 99-0197, MDL 1285, 2001 U.S. Dist. LEXIS 25068, at *36-37 (D.D.C. Mar. 19, 2001); In re Linerboard Antitrust Litig., 333 F. Supp. 2d 333, 342 (E.D. Pa. 2004).  


� Ford v. F. Hoffman-LaRoche Ltd., Sup. Ct. Justice File No. 771/99 (Ontario, Canada), Divisional Court Endorsement, ¶ 11 at 4 (April 10, 2002) (citing Cumming Decision, ¶ 27 at 10).  


� See Amicus Br. of Profs. First and Fox, filed in F. Hoffman-La Roche, Ltd. v. Empagran S.A., No. 03-724 (S. Ct. of the United States), at 12 (“In cartels like vitamins, the cartelists recognize that sellers from around the world must be included and sales around the world must be accounted for (as they were).”).


� See Amicus Br. of Economics Profs. B. Douglas Bernheim et al., at 9-11.  	


� Id.; see Amicus Br. of Professors Bush, et al., filed in F. Hoffman-La Roche, Ltd. v. Empagran S.A., No. 03-724 (S. Ct. of the United States), at 4.	


�  For example, companies such as Hoffmann-La Roche (Vitamins Defendant), Degussa (Vitamins Defendant), Hoechst (Vitamins Defendant), BASF (Vitamins Defendant), Akzo Nobel (Vitamins Defendant), Ajinomoto, ADM and Cheil have all been fined at least twice by the E.U. for competition law violations, and many of them have also been fined in the United States.


� See Waelbroeck, Denis, et al., Study on the Conditions of Claims for Damages in Case of Infringement of the EC Competition Rules:Comparative Report, August 31, 2004 (Available at: http://europa.eu.int/comm/competition/antitrust/others/actions_for_damages/comparative_report_clean_en.pdf).  	


� Manfredi v. Lloyd Adriatico Assicurazioni SpA, Combined proceedings C-295/04, C-296/04, C-297/04 and C-298/04, Conclusions of the Appeal Court Lawyer (January 26, 2006), at ¶ 65 (emphasis added).


� See Amicus Br. of Joseph E. Stiglitz and Peter R. Orszag, filed in F. Hoffman-La Roche, Ltd. v. Empagran S.A., No. 03-724 (S. Ct. of the United States), at 3-5 (“If that aggregate expected punishment is smaller than the sum of the profits garnered in each nation, deterrence of the global cartel is inadequate and consumers everywhere will be harmed.”).	


� For example, in the case of the worldwide vitamins cartel, though Defendants have paid criminal fines of approximately $2.2 billion in the United States and overseas and have settled civil lawsuits with domestic plaintiffs in the amount of approximately $2.4 billion, those sanctions pale when compared to the profits of approximately $18 billion, adjusted for inflation, which Defendants reaped during the 1990s.  See Amicus Br. of Economics Profs. B. Douglas Bernheim et al., at 9-11.   Thus, despite criminal and civil prosecutions more aggressive than those levied against any other cartel, Defendants will still walk away with an estimated $9 to $13 billion in global profits by virtue of their cartel activity, more than double the fines and damages they have paid to date in all proceedings.  See Amicus Br. of Professors Bush, et al., filed in F. Hoffman-La Roche, Ltd. v. Empagran S.A., No. 03-724 (S. Ct. of the United States), at 4.  As Professor Bush, et al., noted, “These sanctions are much less than the amount needed to discourage future cartel formation.”  Id.  


� While a suit by a worldwide class of foreign plaintiffs, generally, would serve a similar deterrent effect, EU cartel victims, if permitted to bring a suit, are in the best position of all foreign claimants to prevent cartel members from profiting from their wrongs.  For example, there is no doubt that the vitamins cartel members committed antitrust violations against EU cartel victims.  The EC has already rendered a finding of infringement of EC antitrust law, see Commission Case COMP/E-1/37.512 – Vitamins, Commission Decision of Nov. 1, 2001, reprinted in L-6 Official Journal of the European Communities 1 (Oct. 1, 2003) (finding that Defendants infringed Article 81(1) of the EC Treaty and Article 53 of the EEA Agreement.), and the cartel members have pleaded guilty to the anticompetitive conduct in the United States.  See Harry First, The Vitamins Case: Cartel Prosecution and the Coming of Int'l Competition Law, 68 Antitrust L.J. 711, 714-718 (2001); Plaintiffs’ Am. Class Action Compl., at ¶¶ 77-88; Brief for Respondents, filed in F. Hoffman-La Roche, Ltd. v. Empagran S.A., No. 03-724 (S. Ct. of the United States), at 1-2 (Mar. 15, 2004).  Moreover, because a finding of infringement by the EC is binding upon a defendant in any subsequent action by a private plaintiff, the defendants would not be permitted to contest liability and EU cartel victims would only have to prove causation and damages.  In light of this extraordinarily favorable landscape, the fact that so few cases have been filed due to the procedural barriers discussed above, strongly supports a U.S. court’s exercise of temporary transitional jurisdiction over EU cartel victims’ claims here and now. 


� Are principles of fairness any different or lesser for an EU citizen who may be extradited to serve prison time in the U.S. for participating in a hard core cartel than EU victims of hard core cartels which may have meaningful access to justice in the U.S. because the U.S. provides the only available forum for achieving restitution?  Why shouldn’t the policy interests of society and the victim dictate – in fairness – that all mechanisms for achieving measures of justice, regardless of geography, be open for redress.


� See In re Vitamins Antitrust Litigation, No. 99-1097, MDL No. 1285, 2001 U.S. Dist. LEXIS 8903 (D.D.C. March 19, 2001).  	


� F. Hoffmann-La Roche Ltd., et al. v. Empagran, S.A., 542 U.S. 155, 164 (2004). 	


� See Empagran, S.A. v. F. Hoffmann-La Roche Ltd., et al., 417 F.3d 1267 (D.C. Cir. 2005).  	


� See Amicus Br. of Economics Profs. B. Douglas Bernheim et al., at 9-11.	


� See Amicus Br. of Professors Bush, et al at 4. 	


� Id.   	


� Id. at 15.	


� See Amicus Br. of Economics Profs. B. Douglas Bernheim et al., at 10. 


	


� Memorandum Opinion, at 19-20, n.12 (D.D.C. August 1, 2006) (internal citations omitted) (emphasis added).	


� Id.  


� Press Release, European Commission, Competition: Commission imposes fines of €344.5 million on producers of acrylic glass for price fixing, Brussels, May 31, 2006 (quoting Competition Commissioner Neelie Kroes) (Available at: � HYPERLINK "http://europa.eu/rapid/pressReleasesAction.do?reference=IP/06/698&format=HTML &aged=0&language=EN&guiLanguage=en" ��http://europa.eu/rapid/pressReleasesAction.do?reference=IP/06/698&format=HTML &aged=0&language=EN&guiLanguage=en�.  


	


� In 2001, for example, the Director General of the British Chambers of Commerce observed:


If there is a guiding principle that dictates the way we do business in the UK it is that it should be conducted fairly.  Anticompetitive practices create weak markets, protect the inefficient, deprive us of choice, stifle innovation and support bad practice.


They defraud consumers and break the will of those business people who work hard to pursue their ambitions.


Those operating a cartel are engaging in theft and should face a similar sanction. . . . (David Lennan, Cartel Crooks Belong in Jail The Government is Right to Impose a Heavy Sanction on Managers Who Collude Against Customers, Believes David Lennan, FIN. TIMES, Nov. 2, 2001, at 19.).


As the new age global pirate, cartels are an “enemy of all mankind,” see Filartiga v. Pena Irala, (630 F.2d 876 (2d Cir. 1980) and Sosa v. Alvarez Machain, 542 U.S. 692, 732 (2004), and should be accountable, criminally and civilly, anywhere and everywhere around the world to every society and individual they rob.


�  “However, if one considers the obstacles listed by the Commission in it’s Green Paper, the development of the ‘private pillar’ of antitrust litigation is likely to be slow.”  Michel Debroux and Emmanuel Tricot, Damage Actions in Europe: Towards a “U.S.-Style” Private Antitrust Enforcement?, Competition Law 360, May 23, 2006.
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