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1.  Long-entrenched cultures of cooperation and lack of faith in completely unrestrained free markets in other nations will continue to stand in the way of uniform enforcement against cartels, even as formal anti-cartel policies become increasingly accepted. [See Wyatt Wells, History of an American Triumph: A Review of Antitrust & The Formation of the Postwar World, reviewed below.]  Despite uneven enforcement internationally, the formal consensus against cartels will continue to grow at a rate considerably faster than will be seen for substantive merger policy or rule of reason offenses.

2. This consensus will be advanced by the structure that already exists: ICN, OECD, UNCTAD, and bilateral agreements. What is missing is a meaningful consumer/NGO presence. INCSOC –the International Network of Civil Society Organizations on Competition-- [see http://www.incsoc.net/]  is a basis, but needs funding. My prediction is that as advocates of international antitrust come to realize that a wider base of political support is needed in order to achieve their objectives, they will find the funding necessary to engage civil society organizations.

3.  The US will continue to support growth of an international anti-cartel community because it has bipartisan and widespread ideological (Chicago and post-Chicago) support. Foreign jurisdictions will increasingly see cartels as having a direct and negative impact on local economies and of particular importance to the world’s poor. Foreign jurisdictions may be increasingly prone to point out contradictions in U.S. policies (such as support for export cartels and agricultural subsidies) and will be loathe to share information that is not used strictly for antitrust enforcement.  (Note that the Antitrust Modernization Commission is likely to recommend that the IAEAA be amended to clarify that it does not require inclusion in an AMAA of a provision allowing for non-antitrust uses of information exchanged in accordance with the AMAA.) 

4. The odds of detection of cartels will gradually improve as additional anti-cartel forces come into the field and they become more sophisticated. E.g., spread of leniency programs, increased availability of criminal sanctions and perhaps private remedies.

5. Cartels will continue to form, however, because as John Connor has shown, it can still be profitable, even when the violators are caught, fined by multiple governments, and subjected to private litigation. [See AAI Working Paper No. 06-02. John M. Connor, The Great Global Vitamins Conspiracy: Sanctions and Deterrence, http://www.antitrustinstitute.org/recent2/485.cfm. ( Concluding, “There is little question that the convicted members of the vitamins cartels were in absolute monetary terms the most heavily sanctioned defendants in the history of antitrust law. Yet, it is equally non-controvertible that the impressive corporate monetary sanctions imposed worldwide were inadequate to deter recidivism.”)]

6.  As this becomes better understood by nations, the penalties in both the U.S. and around the world will grow. The U.S. will react to studies on price-fixing overcharges by Connor and Lande by raising penalty assumptions. [See AAI Working Paper 04-01, John M. Connor and Robert H. Lande, How High Do Cartels Raise Prices? Implications for Reform of Sentencing Guidelines, http://www.antitrustinstitute.org/recent2/342.cfm  show median and average cartel overcharges that are between 15% and 36%, with most of the median and average results between 20% and 30%. International cartels tended to have higher overcharges than domestic.] (Note that the Antitrust Modernization Commission is likely to recommend upward re-evaluation of the U.S. assumption of 10% overcharge.) U.S. is likely to be supportive of private actions legislation abroad (not necessarily for the lightening-rod treble damages), at least for price-fixing, and this is likely to result in further strengthening of foreign anti-cartel enforcement. Based on experience with the international cartels of the 1990’s, it can also be predicted that recidivists will be watched much more carefully by enforcers and will be subjected to ever-higher penalties.

7. Corruption and the power of special interests will remain a concern with regard to enforcement policies in many countries. This suggests the value of creating a mutually-supportive cross-national community whose own professional values might counter the temptation. Suggestion: International Academy for Competition Policy—a permanent central facility for training enforcers, judges, and others as to the fundamentals of competition policy with an emphasis on multinational learning in practical situations. [See AAI’s proposal, http://www.antitrustinstitute.org/recent/110.cfm.] The role of political influence on competition policy in developed as well as developing countries needs to be better understood.

8. Increasing concentration and the growth of multinational super-giants reduces the need for overt collusion by making tacit collusion easier. Weak U.S. merger control policies have tended to permit horizontal mergers down to two or three companies in a market, which makes both explicit collusion and tacit collusion easier to effectuate. Such policies have virtually ignored vertical mergers, which may remove buyers who might disrupt or detect and report price fixing behavior. It can be forecast that at some point – whether in the U.S. or abroad—this trend will halt and more traditional policies will reassert themselves, although this won’t reverse the concentration that has already occurred.  One possibility is that greater efforts will be made to counter proposed mergers that create structural conditions conducive to tacit collusion. That is, the incipiency feature of the Clayton Act may be reinvigorated. We could also see new efforts to deter tacit collusion, e.g. by replacing the unrealistic threat of criminal sanctions with structural remedies. The problem of how to deal with oligopolies will continue to vex the antitrust community and we can anticipate that convergence will not occur without a great deal of additional debate and tension.

9. It can be predicted that international cartels will increasingly take the form of divisions of markets rather than agreements on prices (too complicated because of currency issues) or output (require too many meetings that can be detected by enforcers).

10. Asia will hold the key to many future developments. Aggressive Chinese entry undercut the vitamin cartel.[See John M. Connor, Global Price Fixing: Our Customers are the Enemy.] As Chinese companies grow in size and clout, however, they too may be tempted to participate in cartels. Many members of international cartels have been Japanese and Korean companies, carrying out old traditions. The US will give increased attention and support to the Japanese and Korean authorities in an effort to deter such behavior in the future.

11. Anti-cartel work is largely police work; it has lacked the intellectual sport of rule of reason analysis. But it should attract more academic attention in the future. E.g., What are the actual levels of fines in the U.S. and abroad? What are the dynamics of leniency programs? What has been the practical effect of eliminating treble damages in return for cooperation by cartel whistleblowers? How much cartel behavior goes undetected? What are the behavioral and economic cues for collusion? What remedies are appropriate in a world where most of the awards of cartel behavior may be reaped in countries least able to impose antitrust remedies? What is the relationship between trade policies and cartels? I predict that the U.S. will encourage such research by its utilization and international dispersal, but that the odds of putting significant public resources into such research are much longer.

12. As global efforts to stop price-fixing and market divisions attain greater success, the U.S. will show increased interest in what Lande & Marvel call “Type III” cartels—collusive arrangements that involve fragmented industries which find ways to constrain the rules of competition so as to reduce the vigor of competition. (Example: the U.S. residential real estate industry’s constraint of entry via the Internet.) While other countries will emulate this focus and it seems unlikely that there will be Type III international cartels, because the rules of competition tend not to cover multiple jurisdictions, the development of global alliances, as in airlines, might present new opportunities for Type III collusion. Comparative performance of fragmented industries may provide indicators of local cartel behavior. (E.g., the fact that the level of commissions in the U.S. residential real estate market is much higher than in foreign markets has been taken as one indication of Type III behavior in the U.S.)

13. The U.S. will continue along the lines of the Empagran decision to reduce the ability of out-of-country plaintiffs to bring anti-cartel causes of action under the US antitrust laws. If foreign jurisdictions are not able to provide sufficient remedies via their own new laws for private recovery, is it possible that some will seek bilateral agreements to give their citizens recovery rights in U.S. courts? What would we say?

14. Trade laws are often more important than antitrust laws in establishing or maintaining the conditions of competition. Governments, through trade policies, may participate in anticompetitive collusion. The fact that the Antitrust Modernization Commission was afraid to even consider the role of trade in antitrust reform reveals how difficult it is even to discuss this subject, but if the U.S. is serious about reducing the role of cartels in the world, it will have to find the political will to treat trade liberalization and antitrust enforcement within the same context rather than as two distinct compartments and it will have to convince the one hundred countries that have competition policy laws that this is the right direction. Effective leadership by the U.S. will require spokespersons to recognize the professionalism and interests of other nations and to overcome the attitude that we were there first, we are the most professional, and we always know best. 
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History of an American Triumph: A Review of Antitrust & The Formation of the Postwar World 
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Antitrust & The Formation of the Postwar World 

By Wyatt Wells 

New York: Columbia University Press, 2002 276 pp., paperback 

If there is anything that is universally accepted in the antitrust community, it is that cartels are evil. We forget that it wasn’t always this way. Auburn University’s Wyatt Wells has written a compelling history of the rebirth of anti-cartelism under Thurman Arnold and how America’s leadership contributed to turning this ideology into a fundamental feature of the world economy. We should think about anti-cartelism in the same light as jazz and basketball as one of this nation’s most magnificent creative contributions to the modern world. 

For the half-century before World War II, “the world backed away from the idea that economic competition necessarily promoted the common good.” By 1939, cartels had become a major factor in the world economy. Businesses operating across national borders had lived, Wells writes, with a basic contradiction: “the laws of most industrial countries tolerated and even encouraged cartels, whereas the statutes of the United States, the world’s largest economy, banned them.” For the most part, the contradiction could be finessed, largely because the US did not actively pursue international cartels. Indeed, President Roosevelt himself bought into the cartel ideal as part of his program for national recovery. 

What was so compelling about the cartel idea? Wells associates cartels with hard times when industries face excess capacity or falling demand and when nations do not feel they can withstand the risks inherent in competition. Many people saw cartels as a “higher” form of organization, promising to be, as one economist wrote, “efficient instruments for superseding the ‘anarchical’ state of competing middle-sized enterprises against being overwhelmed by the competitive power of large concerns.” Some of the many valuable insights in this book are found in Wells’ careful exploration of the widespread appeal of the cartel ideal. As Wells himself says, “International cartels represented one of the most ambitious undertakings in economic history.” 

The failure of the National Recovery Act and the appointment of Thurman Arnold need no rehashing here. What I found particularly interesting was the interplay between foreign policy and antitrust that became increasingly important as the nation began to mobilize for war. Arnold used the mobilization as an opportunity to focus public attention on international cartels and in particular on the large American corporations such as Standard Oil of New Jersey that were intricately tied to German companies and their cartels. This strategy worked splendidly for a while, but mobilization eventually overtook reform. The need to win the war, requiring trust in big business, put antitrust on the back burner, and when Arnold didn’t “get” it, Roosevelt shunted him off to the federal judiciary. 

A dynamic very much like the battle between reform and mobilization also receives fascinating treatment in Wells’ discussions of postwar American policy toward the defeated Germans and Japanese. In both cases, the policy was initially driven by a strong desire to break up substantial repositories of the enemy’s economic power and to impose antitrust rules for the future. Wells shows how the proponents of these policies (many of them came from the Antitrust Division) got off to a fast start, advocating structural reform programs far beyond anything that had ever been accomplished in the US, but they were soon overtaken by the realists, who prevailed by emphasizing the need to rebuild devastated economies and to convert enemies into allies, in order to deal with the Soviet Union in the on-coming Cold War. In the case of Germany, some deconcentration succeeded and an effective anti-cartel law was passed. In Japan, the results were less positive. Zaibatsus were broken up, but allowed to reform as Keritsus. A Fair Trade Commission was established, but was for many years a cipher. Meanwhile, the growth of a large single market in Europe in an environment of expansion reduced the risk of competition and anti-cartelism, urged on by the US, became increasingly the norm. 

The history of international oil has been treated more completely elsewhere, but Wells shows how in 1944 the Roosevelt Administration tried to establish an international oil cartel with Britain and was forced to back away by opposition from both the left and the right, including the independent oil sector. Meanwhile, the international oil cartel, without the US, reorganized itself after World War II, coming to rely on the joint control of production instead of the regulation of price. The FTC reported on this cartel in 1952 and the Antitrust Division decided to challenge it. What came next may throw light on current efforts to pass “NOPEC” legislation that would in effect require the Antitrust Division to sue OPEC. 

First, the Division’s prosecution “horrified the national security establishment” which predicted adverse effects upon the interests of the US. “The British and Dutch governments were furious about the impending actions against their companies.” When the Antitrust Division held firm to its belief in the sanctity of its mission, “President Truman knew what he had to do.” He ordered the Antitrust Division to suspend the criminal investigation of the seven sister oil companies. The Division filed a civil suit against the five American members of the cartel in 1953. President Eisenhower “neutralized the prosecution,” forcing the Division to drop the parts of its case dealing with production agreements in the Middle East. “In 1968, Justice finally bowed to reality and suspended the prosecution.” 

Wells has spun a fascinating history that speaks to the present. One can only imagine what would happen if the NOPEC legislation passes and Hew Pate files suit against OPEC. First, the foreign policy parts of the Executive branch go ballistic. Stock prices plummet in expectation of retaliation in the Middle East even as oil prices shoot upward. The President has a phone in his ear, explaining to other world leaders why an Assistant Attorney General is suing OPEC and how they should view this as good for the world economy, peace, and the ideal of competitive markets. No, no, no. When Wells says, “It is hard to blame the Truman and Eisenhower administrations for ignoring [antitrust violations by the international oil cartel],” he is telling us a truth that is comparable to saying that war is too important to be left to the generals. There is nothing to be gained and much to be lost if antitrust is placed on a pedestal above global politics. A NOPEC initiative makes sense only if the White House and Congress are thoroughly committed to supporting antitrust in the face of the inevitable countermoves and pressures that it will spawn. Does anyone believe they are? 
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