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I. Scope of Discovery
A. .Geographic Scope: Plaintiffs will seek to discover information that relates to the conspiracy without any geographic limitations, arguing that such information is within the purview of Fed. R. Civ. P. 26(b), necessary to know the whole truth as to how the cartel operated, and Defendants should not subjectively decide what information to disclose about the conspiracy (i.e., fox guarding the hen house).  Defendants will respond that plaintiffs are only entitled to recover for injuries suffered in the United States, thus making conspiratorial activities outside the United States irrelevant.  For this argument, Defendants often cite F. Hoffmann LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155 (2004).  But Empagran dealt with subject matter jurisdiction, not discovery.  In cases before and after the Empagran decision, courts have ordered production of conspiracy documents without regard to geographic scope.  See In re Vitamins Antitrust Litig., MDL 1285, Master Dkt No. 99-197, 2001 WL 1049433 (D.D.C. June 20, 2001); SmithKline Beecham Corp. v. Apotex Corp., No. 99-CV-4304, 2006 WL 279073 at *3 (E.D. Pa. Jan. 31, 2006); In Re Plastics Additives Antitrust Litig., No. Civ.A.03-2038, 2004 WL 2743591 at *13-14 (E.D. Pa. Nov. 29, 2004); In Re Automotive Refinishing Paint Antitrust Litig., No. MDL 1426, Memorandum and Order (E.D. Pa. Oct. 29, 2004).

B. Time Frame
1. Transactional Data:  Plaintiffs seek to discover transactional data beyond the conspiracy period alleged in their complaint or in a plea agreement because of its relevance to identifying a suitable benchmark to estimate damages.  Such data also may be relevant to liability analysis, i.e., is marked data consistent or inconsistent with a cartel theory.  Courts in antitrust cases have permitted discovery for a reasonable period before and after the alleged conspiracy to enhance the reliability of damage estimates as well as lead to evidence regarding other issues in the case.  See, e.g., In re Domestic Air Transportation Antitrust Litig., 141 F.R.D. 556, 566 (N.D. Ga. 1992) (10 years); FTC v. Lukens, 444 F.Supp. 803, 805-06 (D.D.C. 1977) (7 years); Natcontainer Corp. v. Continental Can Co., 362 F. Supp. 1094, 1102 (S.D.N.Y.) (29 years); Quonset Real Estate Corp. v. Paramount Film Distr. Corp., 50 F.R.D. 240, 241-42 (S.D.N.Y. 1970) (10 years). 

I. Guilty Pleas: A defendant who has already pled guilty to price fixing may try to limit discovery to matters that occurred only during the conspiracy period set forth in the plea agreement.  The Vitamins court, however, rejected this position, noting that the conspiracy periods in guilty pleas are the result of a number of factors, including the availability of government resources to prosecute the case and whether the charges are readily provable.  See Vitamins, 2000 WL 1475705 *11 (D.C. May 9, 2000) (“The court rejects the notion that the guilty pleas and cooperation agreements and the class settlements foreclose a broader conspiracy.”)  One should not assume that the guilty plea is coterminous with the civil conspiracy period. 

II. Method of Discovery: the Hague Convention or the Federal Rules?
II. A foreign Defendant may argue that foreign defendants discovery should be conducted pursuant to the Hague Convention on the Taking of Evidence Abroad (“the Hague Convention”) rather than the Federal Rules of Civil Procedure (“Federal Rules”).  Plaintiffs favor the procedures available under the Federal Rules, which allow for a broader scope of discovery, are less time-consuming and expensive and are more efficient.

II. The US Supreme Court has held that courts are not required to apply the Hague Convention whenever discovery is sought from a foreign defendant.  See Nationale Industrielle Aerospatiale v. United States District Court, 482 U.S. 522, 536 (1987) (“Aerospatiale”) (explaining that the Hague Convention is “intended as a permissive supplement, not a pre-emptive replacement” to the Federal Rules).  The Court’s reasoning is based in part on its finding that discovery under the Hague Convention is often “unduly time consuming and expensive, as well as less certain to produce needed evidence than the direct use of the Federal Rules.”  Id. at 542.

II. The issue of whether to apply the Federal Rules or the Hague Convention extends to both merits and jurisdictional discovery.  While Aerospatiale dealt only with merits discovery, most courts that have addressed the issue have held that Aerospatiale’s  reasoning applies to jurisdictional discovery as well. See Vitamins, 120 F. Supp. 2d at 51.

II. The Aerospatiale Test.  The proponent of the use of the Hague Convention bears the burden of showing why use of the Hague Convention is appropriate.  Aerospatiale, 482 U.S. at 547.  Under Aerospatiale, that burden is only satisfied after showing each of the following:

II. The discovery requests are unreasonably intrusive given the facts of the particular case.  Plaintiffs should use care to propound discovery requests that are reasonable in scope.  A few courts have ordered discovery under the Hague Convention because requests were overbroad.  See, e.g., In re Perrier Bottled Water Litig., 138 F.R.D. 348, 355 (D. Conn. 1991).

II. An important sovereign interest of the Defendant’s country is involved that requires the use of the Hague Convention.  With respect to certain countries, this factor may weigh in favor of Defendants, even when the discovery sought is from a willing witness.  See, Aerospatiale, 482 U.S. at 557-58 (Blackmun, J. concurring) (noting that in civil law countries, the taking uncompelled testimony from a witness for use in foreign proceedings may be considered “a public judicial act by an unauthorized foreign person”); Perrier, 138 F.R.D. at 355.

II. The use of the Hague Convention would provide an effective discovery device.   Because Hague Convention procedures can be so time-consuming, this element is particularly difficult for Defendants to establish.  See, e.g., In re Vitamins, 120 F. Supp. 2d at 54; Valois of Am. Inc. v. Risdon Corp., 183 F.R.D. 344, 349 (D. Conn. 1997); Fischel v. BASF Group, 175 F.R.D. 525, 529 (S.D. Iowa 1997); Haynes v. Kleinwefers, 119 F.R.D. 335, 338 (E.D.N.Y. 1988); see also Work v. Bier, 106 F.R.D. 45, 55 (D.D.C. 1985) (discussing the “long, expensive and difficult” process of conducting discovery in an antitrust case pursuant to the Hague Convention).

III. Depositions 

III. Location of Depositions: There is authority for the argument that a 30(b)(6) deposition of a foreign defendant should occur in the United States where it is efficient to do so.  See, e.g., Work v. Bier, 106 F.R.D. at 56 (individual and German corporate defendants required to submit to pretrial discovery in the United States, including appearing for oral depositions); accord M&C Corp. V. Erwin Behn GmBH & Co., KG 165, F.R.D. 65, 68 (E.D. Mich. 1996) (denying German defendant’s motion for a protective order in response to a 30(b)(6) deposition notice for deposition to take place in United States); Custom Form Mfg., Inc. V. Omron Corp., 196 F.R.D., 333 (N.D. Ind. 2000) (justice is best served by compelling deposition of defendant Japanese corporation’s employees in Chicago or northwestern Indiana); McKesson Corp. v. Islamic Republic of Iran, 185 F.R.D. 70, 80 (D.D.C. 1999) (requiring foreign defendant’s 30(b)(6) witness to come to Washington, D.C. for deposition); Triple Crown America, Inc. v. Brosynth AG, 1998 WL 227886 * 5 (E.D. Pa. 1998) (Swiss corporation “shall promptly arrange for the deposition in this district of its designated corporate representative... and others acknowledged to be corporate agents at mutually convenient times”). 

III. The reasoning in these cases has been extended to price-fixing cases as well.  See In re Sorbates Antitrust Litig,, No. C-00-4379-WHO, Order re Depositions at 3 (N.D. Cal. Oct. 11, 2001) (Larson, Magistrate Judge) (compelling Japanese corporate defendant, which had pled guilty to conspiring to fix prices of sorbates, to produce its corporate witnesses in United States); In re Rubber Chemicals Antitrust Litig., MDL 1720, Second Discovery Order at 4-5 (N.D. Cal. March 7, 2006).

III. Courts in these cases have relied on a number of factors in ordering foreign defendants to produce their 30-b-6 witnesses for deposition in the United States, including:

III. The relative burdens on the parties and the witnesses.  With this factor, the court will usually consider the expense and inconvenience of requiring counsel to travel to the foreign country.  In cases in which attorneys for multiple parties attend depositions, this factor can weigh significantly in favor of conducting the deposition in the United States.  See, e.g., Rubber Chemicals, MDL 1720, Second Discovery Order at 5 (“While the burden on the witnesses to travel to Washington, D.C. is greater than to travel to the Netherlands, that collective burden appears to be not as great as the collective burden of counsel and other deposition personnel traveling to Europe”); accord In re Honda American Motor Co., Inc. Dealership Relations Litig., 168 F.R.D. 535, 540 (D. Md. 1996); McKesson, 185 F.R.D. at 81.

III. The ability of the court to supervise the deposition.  This consideration becomes especially important where there is a significant time difference between the foreign country and the location of the court where the matter is pending.  See McKesson, 185 F.R.D. at 80; Sorbates, Order re Depositions at 3; Rubber Chemicals, MDL 1720, Second Discovery Order at 6 (“I cannot rule out the possibility that court intervention will be needed during the deposition and that such intervention will be easier if the deposition is held in Washington, D.C. instead of Europe.”).  

III. Comity concerns.  Where the taking of an American-style deposition in the foreign country at issue may be perceived as an affront to that country’s sovereignty, courts often will weigh that fact in favor of allowing the deposition to go forward in the United States.  See Honda, 168 F.R.D. at 538;  McKesson, 185 F.R.D. at 81; Omron, 196 F.R.D. at 336.

III. Whether the defendant has already pled guilty to price-fixing.  This factor may be relevant when the corporate defendant already sent, or is obligated to send, foreign nationals to the United States to testify or submit to interviews as part of a cooperation obligation in a plea agreement.  See Rubber Chemicals, MDL 1720, Second Discovery Order at 5-6.

III. Depositions of Individual Employees may add an additional level of complication to the location analysis, particularly if the individuals sought to be deposed are no longer employed by the defendant.  In that situation, defendants may argue that they no longer can produce the former employees for deposition.  Plaintiffs may respond by establishing that the defendant still has some degree of control over the former employee.  Cooperation agreements and retirement or severance packages provided to the former employee can be helpful to show that the defendant still has sufficient control over the former employee to produce him or her for deposition. 

III. Other Practical Considerations.  In the event that the deposition goes forward outside the United States, the party taking the deposition should be aware of some additional practical concerns that could make the deposition much more difficult to take if not addressed in advance.  For instance, the witness in a deposition outside the United States will often need a translator, which can slow the deposition considerably.  Consequently, the party taking the deposition should consider asking opposing counsel, and if necessary, the court to allow the deposition to continue beyond one day. The Advisory Committee Note to Rule 30(d)(2), Fed.R.Civ.P., provides that a deposition may exceed seven (7) hours if the witness requires a translator.

IV. Discovery of Submissions to Foreign Authorities
IV. Global cartel cases may involve defendants who are subject to an investigation by a foreign regulatory or enforcement agency such as the European Commission or the Canadian Competition Bureau.  These submissions are particularly valuable to plaintiffs.  Since Vitamins, the European Commission amended its rules to make submissions to/from the EC confidential because they may provide a timeline of conspiratorial activities that may help to streamline proof of the conspiracy at trial and be used as admissions against defendants.  To prevent discovery of these submissions, defendants formerly argued that the documents are protected by various privileges (e.g., attorney-client, work product).  Defendants also may argue that comity concerns dictate that the submissions should not be produced.  

IV. Case authority exists on both sides of this issue.  See, e.g., In re Vitamins Antitrust Litig., MDL 1285, Order dated Apr. 4, 2002 (D.D.C.) (denying Rule 53 objection to Special Master’s Report and Recommendations compelling foreign defendants to produce submissions to governmental authorities); See In re Sorbates Antitrust Litig,, No. C-00-4379-WHO, Order to Compel Discovery at 7-13 (N.D. Cal. Aug. 13, 2001); but see In re Methionine Antitrust Litig., MDL 1311 (N.D. Cal. July 29, 2002) (affirming Special Master’s recommendation that EC submissions should not be produced on privilege and comity grounds).  Significantly, a subsequent Memorandum Opinion in Vitamins expressly distinguished Methionine and rejected arguments by the European Commission.  See In re Vitamins Antitrust Litig., MDL 1285, Order re: BioProducts Rule 53 Objection (D.D.C. Dec. 18, 2002). 
V. Conflicts Between Foreign Laws and US Discovery
V. A number of countries have laws that Defendants argue may preclude or limit US-based discovery requests.  For example, Germany’s Bundesdatenshutzgesetz (“BDSG”) arguably precludes German companies from producing protected “personal data,” a term that carries a broad scope in the BDSG.  Foreign defendants use these so-called privacy laws to try to avoid producing personal information about former and current employees, such as last known addresses, travel and expense reports, calendars, daytimers and the like.  While these arguments do not often succeed, see Vitamins, 2001 WL 1049433 at 7-9; Rubber Chemicals, Second Discovery Order at 3; sometimes they have where a plaintiff literally seeks a corporate defendant’s phone book of all employees.  See Volkswagen v. Valdez, 909 S.W.2d 900, 903 (Tex. 1995) (precluding discovery of a phone book because it contained personal data covered by the BDSG).  

V. Challenging the application of these foreign laws can be complicated, and at times may even require experts to provide an opinion on whether the law should be applied in a given case.  See, e.g., Vitamins, 2001 WL 1049433.  Even if the court finds that the foreign law does preclude production, the analysis does not end there.  The five-factory comity test set forth in Section 442 of the Restatement (Third) of the Foreign Relations Law of the United States is used by Defendants to argue (without success) that production should not be ordered except if mandated by foreign law.  The factors are: (1) the importance to the litigation of the documents or other information requested; (2) the degree of specificity of the request; (3) whether the information originated in the United States; (4) the availability of alternative means of securing the information; and (5) the extent to which noncompliance with the request would undermine important interests of the United States, or compliance would undermine important interests of the state where the information is located.
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