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I. 
Introduction: Going after the “Supreme Evil of Antitrust”
 with Bare Knuckles

The purpose of this article is to explain the significant changes that have occurred since the turn of the millennium with respect to international cartel enforcement,
 the reasons for those changes, and the significance of those changes to antitrust compliance programs.  

Prior versions of this article have highlighted a colorful quote from a speech given by Scott Hammond, who now serves as the Deputy Assistant Attorney General for Criminal Enforcement at the U.S. Department of Justice, Antitrust Division.  In the speech, titled: From Hollywood to Hong Kong, Criminal Antitrust Enforcement is Coming to a City Near You, Mr. Hammond states:

By using informers, tape recordings, and search warrants [and now wiretaps], the message to the business community was clearly communicated – we will not pull any punches.  These are the bare knuckle tools that the Division will use to detect and crack antitrust crimes.
 

Sometimes a picture is worth more than a thousand words.  Imagine a different picture – not one with special effects and giant, unrealistic beasts tearing up foreign cities; but instead one often employed in movies and television that with a plain stage and simple language that provides the audience with a sense that the scene is realistic.  In this common scene, a prisoner is sitting in a chair that looks like it could collapse at any moment, at a small, dented metal table, in a room containing only himself and a detective with his sleeves rolled up, drinking coffee out of a paper cup.  Imagine the detective making the following presentation to the prisoner:  “If it is revealed that you participated in a cartel,” the detective tells the prisoner, “then you will be punished under the most severe set of penalties in the history of antitrust.”  The detective plainly informs the prisoner that, “as a matter of policy, the United States now insists on jail time in every offense; and fines for these offenses, particularly the fines for corporations, can (and have recently) run into the hundreds of millions of dollars for one member of the conspiracy alone.”  “Moreover,” the detective says, “those penalties represent only the public sanctions.”  “Victims will sue individually, resulting in costly and protracted litigation where they will be able to plunk down a criminal conviction as evidence of the offense, and recover triple their damages.  You may have to be deposed in an orange jump suit,” the detective tells the prisoner.  “Your customers will probably leave you,” he says, bearing down over the prisoner now, “and your reputation will be ruined forever.”   

“However,” the detective informs the prisoner, taking a step back, “if you are involved in a conspiracy, and you tell me about it before anyone else does, you can get off scot-free and stick it to your competitors at the same time.”  “If you are involved in a conspiracy, you only need to report the antitrust violation to me and join the leniency program, and you will face neither a fine nor any time in jail.”  Here, the muscles around the prisoner’s mouth and eyes tend to contract and/or twitch, as he contemplates the conflicting pressures.  “If, and only if you want, you can publicize your cooperation with any investigation, and your dedication to customers by rooting out the bad apples.  And, due to recent legislation, you and only you, will not face treble damages in court.”  “No public penalties,” the detective tells the prisoner, “limited private penalties, and an improved position relative to your competitors – versus the penalties.”  The detective has now walked around behind the prisoner, and leans in to deliver the point gently, with a hand on the prisoner’s back: “What will your competitors tell me when I make the same presentation to them.  Is there honor among thieves?”  

“You do not have to tell me anything now; here is my card,” says the detective.  “But keep in mind, he says: we are watching, and we have more support and more powerful tools now,” explains the detective, thinking of his new found power to obtain wiretaps, “than we have ever had before.  And if we learn about your involvement in a cartel before you tell us about it, from one of your competitors or otherwise, you may not receive any leniency … and the United States will insist on jail time.”        

The U.S. Department of Justice Antitrust Division (“U.S. DOJ”) uses “a ‘carrot and stick’ approach in dealing with cartel participants.”
  This approach has proven to be increasingly successful as the U.S. has employed more carrots and larger sticks over time.
  “[T]he success of U.S. authorities in uncovering cartels proved that leniency arrangements work,”
 and other nations have followed the lead.  John Vickers, Director General of the United Kingdom’s Office of Fair Trading, invoked the colorful carrot and stick image in describing the use of leniency arrangements to deal with international cartels under the United Kingdom’s Enterprise Act.
  Leniency arrangements will be used by the Office of Fair Trading as “the carrot” and the threat of a prison sentence will be used as a “substantial stick” to encourage employees and directors to come forward and disclose the existence of the cartel.  

While the colorful images used by antitrust enforcers and the incentives they describe may accomplish the goal of deterring some crime through fear of punishment, it is not clear that the messages have deterred enough crime.  In its 2002 Report on the Nature and Impact of Hard Core Cartels and Sanctions against Cartels under National Competition Laws, the Organisation for Economic Co-operation and Development (“OECD”) concluded that “sanctions against enterprises and natural persons have not yet reached the optimal level for deterrence.”
  The report observed, in its discussion of optimum deterrence that “[t]he ‘carrot and stick’ approach … requires that the ‘stick’ – the possible sanction – be sufficiently severe to give effect to the ‘carrot’ – the opportunity to avoid the sanction by co-operating.”
  OECD issued the report following a record $1.1 billion in criminal antitrust fines in the U.S. during the 1999 fiscal year and the assessment of fines totaling €1.836 billion in the European Union in 2001.
  

Although recent success in the U.S. has brought the level of fines back near record levels, $1.1 billion remains as the banner year in the record books.  However, jail time for antitrust violations in the U.S. has increased in recent years as the enforcers have continued to push for more jail time.  According to Mr. Hammond, “The trend toward more frequently imposed and longer average prison terms for antitrust offenders has resulted in an average jail sentence over the past three years of approximately 19 months—more than two times the average jail sentence in the 1990s.”
 

The U.S. enforcers’ push to wield larger sticks appears to be on the path to continued success.  New legislation in the U.S. – the Antitrust Criminal Penalty Enhancement and Reform Act of 2004
  – increases the maximum fine and term of incarceration under the Sherman Act from $350,000 and 3 years to $1,000,000 and 10 years for individuals, and the maximum fine from $10,000,000 to $100,000,000 for corporations.  At the same time, the Act enhances the incentive for participants in antitrust conspiracies to enter Antitrust Division’s conditional leniency program.  The Act limits the recovery that private plaintiffs can obtain from the successful leniency applicant, in any federal or state civil litigation, to the actual damages sustained that are attributable to the commerce done by the leniency applicant.  To receive this limitation the leniency applicant must fully cooperate in such civil litigation as well as fulfill the obligations to the U.S. DOJ under the leniency program.  The grave consequences to individuals and corporations that result from an antitrust violation are far more significant now than they were just a few years ago. 
As a result, there is now a greater likelihood that conduct violating the antitrust laws will be disclosed to law enforcement authorities in the U.S. and an increasing number of other jurisdictions.  The consequences following any violation are far more severe, and they stand in stark contrast to the consequences of leniency.  
Significant U.S. investigations of international collusive activity have also resulted in investigations in Canada and the European Union.  Although the European Commission (“EC”) does not have the ability to impose prison terms for antitrust violations, it has obtained large fines in international cartel cases.  For example, as shown by the following table, the large criminal fines in the U.S. associated with the lysine, citric acid, graphite electrodes, vitamins and sodium gluconate cartels eventually resulted in large fines in Canada and the European Union.

Table 1: Comparison of Cartel Enforcement
	Cartel
	Total U.S. Fines

($ million US)
	Total Canadian Fines

($ million Can)
	Total EU Fines

(€ million)

	Vitamins
	900
	91.5
	855.2

	Graphite Electrodes
	434
	23.5
	218.8

	Citric Acid
	105
	11.6
	135.2

	Amino acids (lysine)
	90
	17.6
	103.7


	Sodium Gluconate
	30
	1.9
	57.3


The success of cartel investigations has resulted in more countries revising their antitrust laws and instituting investigations.  For example, participants in the vitamin cartel also were fined in Australia
 and participants in the graphite electrode cartel also were fined in South Korea.
  Even Switzerland, where “cartels were endemic” to the economy, enacted a new cartel law, effective April 1, 2004, that allows for the imposition of fines up to ten percent of a firm's total combined revenue for the past three years and provides a leniency program to encourage disclosure.
  

In addition to general trends, there have been a number of significant individual developments over the past four years, including, the enactment of Sarbanes-Oxley Act of 2002 (“Sarbanes-Oxley Act”),
 the enactment of the Antitrust Criminal Penalty Enhancement and Reform Act of 2004
, the U.S. Supreme Court’s decisions in F. Hoffman-LaRoche, Ltd. v. Empagran, S.A.
 and United States v. Booker,
 and revised Sentencing Guidelines.
  

The Sarbanes-Oxley Act complicates the handling of any internal investigation.  It provides increased penalties for mail fraud, wire fraud, document destruction and obstruction of federal investigations, providing prosecutors with additional leverage, and creates new reporting obligations for lawyers.  As noted above, The Antitrust Criminal Penalty Enhancement and Reform Act of 2004 significantly increases the penalties for antitrust violations and enhances the incentives for a participation in the U.S. Conditional Leniency Program.  The Act marks the high point in a sea change that has quickly and fundamentally altered the risks presented by any antitrust violation.  

Originally, criminal Sherman Act offenses were classified as misdemeanors.  In 1890, the Sherman Act provided for a maximum criminal fine of $5,000 and imprisonment for up to one year.
  The U.S. DOJ’s historic criminal prosecution of the Electrical Equipment cases in 1961 resulted in a maximum sentence of thirty days in jail.  The 1974 amendments increased the maximum penalties to a $1 million fine for corporations and to a $100,000 fine and three years incarceration for individuals; they also changed the criminal classification for the offense from misdemeanor to felony.
  Then in 1984, Congress enacted 18 U.S.C. § 3571(d), which specifies that the maximum fine for both corporations and individuals may be increased to twice the gain derived from the crime, or twice the loss suffered by the victims of the crime, if either of those amounts is greater than the statutory maximum fine.  In 1987, Congress amended law to permit such fines for violations of the Sherman Act.
  

Although penalties have steadily increased over the past decade, the U.S. Supreme Court’s January 12, 2005 decision in United States v. Booker,
 creates uncertainty with respect to future sentencing issues and particularly the application of the Federal Sentencing Guidelines.  Thus far, however, Booker has had little impact on U.S. DOJ prosecutions.

Some commentators have argued that the U.S. District cCourt opinion in  Stolt-Nielsen S.A. v. United States,
 discussed in Section IV.B, infra, also will create uncertainty and prolong the process of negotiating conditional leniency agreements.  However, the District Court opinion in that case was overturned by the Third Circuit for failing to follow established law,
 and it remains to be seen whether the U.S. Supreme Court will grant cert.   

II. 
A New World

A.
Use of New Enforcement Tools

The world of lax enforcement of “misdemeanor” antitrust offenses is long gone; not only have the penalties drawn closer in line with the relative culpability of, and social harm caused by, criminal antitrust offenses, but also the resources dedicated to detection and prosecution have dramatically changed as well.  This is a new world, complete with informants, hidden microphones and video cameras, wiretaps, investigators interviewing corporate employees in their homes, border alerts, Interpol “Red Notices,” extradition, coordinated multinational investigations, dawn raids and search warrants, prison terms for executives located in the U.S. and abroad, and skyrocketing fines.
  

Antitrust enforcers are sharing information and learning investigative techniques from each other.  The European Commission’s successful use in cartel investigations of surprise early morning investigations, known as “dawn raids,”
 may have contributed to the increased use of search warrants in antitrust investigations in the U.S.  Competition law authorities in Australia, Brazil, Denmark, Hungary, Ireland, and Japan
 also use dawn raids.  Similarly, the U.S. DOJ’s successful use of search warrants to obtain records at the homes of persons participating in cartel activity may have contributed to the decision to expand the European Commission’s powers, effective May 1, 2004, to allow dawn raids at the homes of directors, managers and employees.

Any additional crimes that are committed or uncovered during the investigation of an antitrust violation, such as obstruction of justice and/or making false statements to investigators, can also be used by prosecutors to encourage cooperation.  Many investigations in the U.S. that start in pursuit of a potential antitrust violation result in Title 18 convictions for offenses such as money laundering, mail fraud and wire fraud.  The Sarbanes-Oxley Act
 increased the maximum term of imprisonment for mail and wire fraud from five years to twenty years.  The Act also added a new subsection (c) to 18 U.S.C. § 1512 providing for imprisonment of up to twenty years for (1) document destruction, alteration, or falsification with the intent to impede a federal investigation and (2) obstruction of any official proceeding.

One new tool that prosecutors in the U.S. are increasingly using is requiring corporations to waive attorney-client and work product protections as a condition for more lenient treatment.  Former U.S. Department of Justice Deputy Attorney General Larry Thompson’s “Principles of Federal Prosecution of Business Organizations” provides that in determining whether to charge a corporation with a crime “[o]ne factor the prosecutor may weigh in assessing the adequacy of a corporation's cooperation is the completeness of its disclosure including, if necessary, a waiver of the attorney-client and work product protections, both with respect to its internal investigation and with respect to communications between specific officers, directors and employees and counsel.”
  

Although such a waiver is not an absolute requirement, prosecutors are directed to “consider the willingness of a corporation to waive such protection when necessary to provide timely and complete information as one factor in evaluating the corporation's cooperation.”
  The Sentencing Guidelines were revised effective November 1, 2004 to incorporate the same concept: “[w]aiver of attorney-client privilege and of work product protections is not a prerequisite to a reduction in culpability score … unless such waiver is necessary in order to provide timely and thorough disclosure of all pertinent information known to the organization.”
  The U.S. Sentencing Commission noted when it submitted the proposed amendments to Congress in May 2004 that it “expects that such waivers will be required on a limited basis.”
  Since indications are that such requests may not be so limited, counsel investigating any possible antitrust violation should operate on the assumption that there may be a request for a waiver as a condition for more lenient treatment and consider the consequences with respect to any criminal and civil proceedings.  Corporations with operations in the member states of the European Union should also be aware that communication to and from in-house counsel may not be regarded as privileged.

B.
Focus on International Cartels

Since 2000, antitrust enforcers, particularly those in the U.S., Canada and the European Union, have increasingly focused on the detection and prosecution of international cartels.  Over 90 percent of the fines imposed in the past few years in U.S. have been imposed in connection with the prosecution of international cartel activity.
  In the U.S., foreign corporate defendants, as a percentage of total corporate defendants, increased from less than 1 percent in the 1991 fiscal year
 to 70 percent in the 2001 fiscal year.  Since 2001, that rate has has been around 45 percent.
  In 42 of the 51 cases with fines of $10 million or more, the defendant was a foreign corporation or a subsidiary of a foreign corporation.
  As shown in Section II.D., infra, foreign individuals are paying fines and serving prison terms in the U.S.  Since the 2001 fiscal year, approximately 25 percent of the individual defendants in the U.S. have been foreign nationals.

In addition to the reported cases, there are approximately 56 grand juries reviewing the activities of suspected international cartels in approximately 25 different countries.
  The investigations by the U.S. DOJ have “uncovered meetings of international cartels in well over 100 cities in more than 35 countries, including most of the Far East and nearly every country in Western Europe.”

In the U.S. and Canada, the focus has traditionally been on proving the existence of a conspiracy to fix prices, or allocate customers or markets.  The term “cartel” is increasingly used in countries with competition laws throughout the world to refer to a pattern of collusive behavior by competing firms that typically involves the following:

· participating in meetings and conversations to discuss prices and volumes;

· agreeing to fix, increase, and maintain prices at certain levels; 

· agreeing to allocate among the corporate conspirators the approximate volume to be sold by them; 

· exchanging sales and customer information for the purpose of monitoring and enforcing adherence to the above-described agreements; 

· issuing price announcements and price quotations in accordance with the above-described agreements; and/or 

· selling at the agreed-upon prices and in accordance with the agreed-upon sales volume allocations. 

The OECD has defined “hard core cartel” as “an anticompetitive agreement, anticompetitive concerted practice, or anticompetitive arrangement by competitors to fix prices, make rigged bids (collusive tenders), establish output restrictions on quotas, or share or divide markets by allocating customers, suppliers, territories or lines of commerce.”
  While the penalties for hard core cartel conduct may seem severe relative to the dated, antitrust-as-a-misdemeanor view, they have consistently been reserved for conduct that clearly falls within the definition of the crime.

C.
Increased Corporate Fines 

Perhaps the most dramatic change is the increasing size of corporate fines for each violation.  In the U.S., no corporate fine for a criminal violation of federal antitrust laws exceeded $2 million before the 1992 fiscal year.  By the late 1990’s, thus DOJ had made substantial progress.  On May 20, 1999, it announced that Hoffmann-La Roche agreed to plead guilty and pay a record fine of $500 million for leading a worldwide conspiracy to raise and fix prices and allocate market shares for certain vitamins sold in the U.S.
  BASF also agreed to plead guilty and pay a $225 million fine for its participation in that conspiracy.  Rhone-Poulenc cooperated with the government in its investigation under the Conditional Leniency Program and paid no criminal fine.  The vitamin global cartel resulted in 24 separate federal criminal prosecutions in the U.S.
  In all, the conspirators paid more than $2.8 billion as a result of the cartel.

Although the large corporate fines in the U.S. are primarily the result of plea agreements, a $134 million fine was imposed on Mitsubishi Corporation on May 10, 2001 following its conviction for its participation in the graphite electrodes cartel.
  According to the U.S. DOJ, this fine “amounted to 76 percent of the volume of commerce attributable” to Mitsubishi.
  Since 1995, fines of $10 million or more have been imposed a total of 51 times in the U.S., and fines of $100 million or more have been imposed nine times.
  Other jurisdictions also have assessed increasingly large fines. 
D.
Larger Individual Fines and Longer Prison Terms

Over the past few years, increasing numbers of corporate executives in the U.S. have entered plea agreements with  a number of other countries under which they agreed to serve prison terms in the U.S. and pay large fines for participation in international cartel activity.  Foreign executives from Austria, Belgium, Canada, France, Germany, Italy, Japan, Mexico, Norway, the Netherlands, Sweden, South Korea Switzerland, and the United Kingdom have been convicted in the U.S.
  Executives from Canada, France, Germany, Japan, the Netherlands, Norway, Sweden, and Switzerland (which does not have an extradition treaty with the U.S. for antitrust violations), and the United Kingdom, “have served, or are currently serving,” prison terms in the U.S.
  

Over the past several years, there has been a global shift in the U.S. DOJ’s approach with respect to the possible imprisonment of non-resident foreign nationals.  Before, the U.S. DOJ was more willing to negotiate a resolution with such individuals based on an agreed fine without requiring any prison sentence.
  Before 1999, no foreign national had served any jail time in the U.S. as a result of his participation in an international cartel.
  The old paradigm is represented in the May 4, 1999 plea agreement with Robert J. Koehler, the CEO of SGL Carbon Aktiengesellschaft, a German company, who agreed to pay a criminal fine of $10 million in connection with the graphite electrode cartel, but avoided imprisonment.

The U.S. DOJ’s new approach with respect to non-resident foreign nationals appears to have started with the prosecution of Dr. Kuno Sommer, former director of worldwide marketing for F. Hoffmann-La Roche's Vitamins and Fine Chemicals Division and a Swiss citizen, in connection with the vitamins cartel.  U.S. DOJ enforcement officials interviewed Dr. Kuno Sommer on March 12, 1997.
  In an attempt to cover-up the conspiracy, he lied to investigators.  As a result, he was prosecuted not only for violating Section 1 of the Sherman Act, but also for making false statements to law enforcement official (18 U.S.C. § 1001).
  Although Switzerland has no extradition treaty with the U.S. covering antitrust violations, Dr. Kuno Sommer agreed in May 1999 to serve a four-month prison sentence in the U.S. and pay a $100,000 fine.
  (Several other non-resident foreign nationals involved in the conspiracy agreed to plead guilty and serve time in the U.S.)  Prior to the Sommer's plea agreement, U.S. DOJ officials often noted jurisdictional issues when responding to criticism that certain U.S. executives were receiving prison terms while equally or more culpable foreign executives were only paying fines.  Now the U.S. DOJ is pushing for jail time for foreign individuals on a regular basis,
 although the length of the agreed to sentencing recommendation in the plea agreement reflects a “discount” for agreeing to serve time despite the jurisdictional issues.  

Over the past eight years, the application of the U.S. DOJ’s “carve-out policy” for corporations seeking to a plea agreement has changed dramatically.  The carve-out policy refers to excluding culpable officers, directors, and employees from the scope of the non-prosecution protection of a corporate plea agreement.
  Initially, the U.S. DOJ insisted in carving out a single culpable individual from the plea agreement.
  For the most part, only a single employee was carved-out of the corporate plea agreements for the lysine, citric acid and sodium gluconate cartels.
  In the plea agreement that Samung entered into in connection with the DRAM conspiracy, seven individuals were carved out.

The plea agreements entered into by Daicel and Ueno in connection with the sorbates cartel each carved out four current top executives.
  In a 2001 speech, Mr. Hammond, then Director of Criminal Enforcement, provided the following update on those individuals: 

Seven of those executives were indicted, including a Managing Director from Daicel and a member of Ueno's Board of Directors, and are now international fugitives.  As such, they could be arrested, detained, and held for trial if they travel to or through the United States or one of its territories.  In addition, they could be arrested, detained, extradited to the United States, and held for trial if they travel to or through any one of a host of countries with which the United States has an extradition treaty covering antitrust crimes.  If jurisdiction is obtained over any of these individuals and they are convicted, then they will each face the serious prospect of a lengthy jail sentence.  While they may ultimately escape U.S. jurisdiction and the inside of a prison cell, they will forever be looking over their shoulders, unable to regain their lives as international businesspeople, and forever marked as international fugitives.

This scenario applies to any foreign executive who, rather than plead guilty and volunteer to serve jail time in the U.S., chooses to fight the U.S. DOJ and loses.  

On February 14, 2001, Toyo Tanso USA Inc., a subsidiary of Toyo Tanso Co. Ltd., of Japan, and Takeshi Takagi, a Japanese citizen and resident, agreed to plead guilty and pay fines totaling more than $4.5 million in connection with a conspiracy to fix the price of isostatic graphite.
  The press release issued by U.S. DOJ noted that it was the first antitrust case in which a Japanese business executive agreed to face a possible jail sentence.  Under the plea agreement, the government was allowed to seek a maximum term of three months imprisonment and the defendant was allowed to contend that no imprisonment was appropriate.  Resolution was left to the judge, who ultimately sentenced Takeshi Takagi to three years probation and a fine of $10,000.  Others have not fared as well.   

On November 9, 2001, in a domestic bid rigging case, a former New York City food company executive, Melvyn Merberg, was sentenced to serve a record 63 months in prison for his role in multi-million dollar bid rigging, fraud, and tax conspiracies.
  High profile defendants have not escaped the U.S. DOJ’s grasp either.  Former Sotheby's Chairman, Alfred Taubman, was convicted at trial and sentenced on April 23, 2002 to a term of one year and one day and a fine of $7.5 million.
  The sentence was affirmed on appeal and Mr. Taubman has served his prison sentence.  This was the first trial in which the U.S. DOJ relied on “testimony from a witness protected by amnesty -- in this case, Christie's CEO.”
 

More recently, on March 1, 2006, four Korean citizens employed by Hynix Semiconductor Inc. and its subsidiaries agreed to plead guilty for their participation in the DRAM conspiracy, pay individual fines of $250,000 and serve prison terms ranging from five to eight months.
  On December 2, 2004, four employees of Infineon Technologies AG and its U.S. subsidiary, agreed to plead guilty to participating in the same conspiracy and serve prison terms ranging from four to eight months.
  One was a U.S. citizen, and three were German nationals.

E.
Greater Total Annual Fines

In the U.S., the amount of total criminal fines assessed each fiscal year for antitrust violations has increased dramatically.  From 1987 through 1996, total annual antitrust fines ranged from less than $18 million up to $42.3 million.
  The sharp trend upward started in 1997 and reached  a record $1.1 billion in 1999.  For the 2005 fiscal year, total fines were $338 million.

Table 2: U.S. DOJ Criminal Fines By Year

	Fiscal

Year
	Fine Amounts (millions)
	Fiscal

Year
	Fine Amounts (millions)

	1990
	$24
	1998
	$267

	1991
	$20
	1999
	$1,106

	1992
	$24
	2000
	$150

	1993
	$42
	2001
	$280

	1994
	$40
	2002
	$75

	1995
	$42
	2003
	$107

	1996
	$27
	2004
	$350

	1997
	$205
	2005
	$338


International cartels prosecuted in the U.S. have also been subject to proceedings in the European Union.  Although the European Commission’s investigations in some of the recent international cartel cases have followed disclosure in the U.S., the European Commission has a long history of cartel enforcement.  Throughout most of the 1980s and 1990s, total annual fines imposed on cartel participants by the European Commission exceeded those imposed by the U.S.

In the European Union, the practice is to collect information using dawn raids at the offices of the target companies and questionnaires to the companies under investigation and their customers.  After the investigation is concluded, a decision is issued.  The decisions in the European Commission provide additional details on the nature and operation of international cartels.

While the U.S. DOJ recorded its career high of $1.1 billion in fines in 1999, the E.C. imposed €1.8 billion in fines on 56 companies in 2001.  The total included: €218.8 million for the graphite electrodes cartel;
 €57.3 million for the sodium gluconate cartel;
 €855.2 million for the vitamins cartel;
 and €135.2 million for the citric acid cartel.
  In each of these cases, fines were reduced because of assistance provided under the Leniency Notice.  Because of its cooperation, Aventis received a 100% reduction of the fines due for its participation in the vitamin A and E cartels.  

F.
Criminal Sanctions Available in More Jurisdictions

The number of jurisdictions that provide for the possible imprisonment of individuals participating in cartel activity is increasing.
  Individuals are subject to imprisonment in Canada,
 Estonia, Germany, Ireland, Indonesia, Japan, Korea, Norway, the Slovak Republic, Thailand, the United Kingdom, and Zambia.
  Criminal sanctions may also be imposed in Austria, France, Israel, and Mexico.
  

In the wake of the Sotheby’s-Christie’s antitrust case, the United Kingdom adopted legislation to establish criminal sanctions for antitrust violations, which may allow for extradition to the U.S.  A July 2001 White Paper, titled Productivity and Enterprise - A World Class Competition Regime,
  set forth a number of proposals for reforming UK competition law, including criminal sanctions for individuals who illegally agree to fix prices, share markets, and rig bids.
  After considerable discussion, on March 26, 2002, the government introduced new legislation.
  The Enterprise Bill provides for a maximum penalty of five years in prison for individuals operating “hard core cartels,” defined as “agreements to fix prices, share markets, limit production and rig bids.”
  Royal assent was obtained on November 7, 2002
 and the criminal provision took effect on June 30, 2003.

On February 2, 2005, the Australian Government announced that it was introducing legislation to make “hard core cartel behaviour” a criminal offence
 and subject to a maximum term of imprisonment of five years and a fine for corporations of the greater of $10 million, or “three times the value” to the cartel.

G.
More International Cooperation

Antitrust enforcement officials in the U.S., Canada, the European Union, Japan, and a number of other countries are increasingly coordinating investigations, down to the very timing of dawn raids and the execution of search warrants to give targeted subjects less time to consult with foreign branches of their offices, or with legal counsel
.  On February 12, 2003, European Commission issued a press release following press inquiries that confirmed the coordination between the U.S. DOJ, the Japanese Fair Trade Commission, and the Canadian Competition Bureau of “surprise inspections” in Canada, the European Union, Japan, and the U.S. on investigations relating to two suspected international cartels.
  The first suspected cartel concerns heat stabilizers added to polyvinyl chloride (“PVC”) to protect resins from thermal degradation and to enhance flexibility and stability.  The second suspected cartel concerns impact modifiers, which are formulated into plastics to improve the resistance of the finished product to stress and processing aids, which are added to improve the processing characteristics of PVC.

Over the past few years, the U.S. DOJ aggressively pursued cooperation agreements and Mutual Legal Assistance Treaties with foreign authorities to increase cooperation directed at cartels.
  The U.S. currently has cooperation agreements with Australia, Brazil, Canada, the European Union, Germany, Israel, Japan, Mexico, and the United Kingdom.
  Officials from the Justice Department have encouraged other countries to adopt leniency programs.  According to U.S. DOJ Assistant Attorney General Tom Barnett, in the last year, “The Division executed the broadest coordinated international search in its history.”
   

In the European Union, the European Commission issued a Notice on Cooperation within the Network of Competition Authorities.
  Competition authorities in the following jurisdictions have acknowledged the principles set out in the Commission Notice on Cooperation within the Network of Competition Authorities and declared that it will abide by those principles: Austria, Belgium, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, the Netherlands, Poland, Portugal, Slovak Republic, Slovenia, Spain, Sweden, and the United Kingdom.

Antitrust enforcement officials are meeting on a regular basis to “exchange best practices for fighting cartels.”
  The increased international cooperation led to the formation on October 25, 2001 of a new International Competition Network.
  The ICN is intended to provide a venue where senior antitrust officials from developed and developing countries will work to reach consensus on proposals for procedural and substantive convergence in antitrust.  Over 78 jurisdictions are members of the ICN.

H. Increased Risk of Private Actions Worldwide

In addition to large fines and possible imprisonment, cartel participants may be subject to treble damage actions in the U.S.  The U.S. Supreme Court’s decision in F. Hoffman-LaRoche, Ltd. v. Empagran, S.A.
 will preclude foreign plaintiffs from using courts in the U.S. where the injuries are independent of any adverse domestic effect.  However, the case seems to have left open the question of whether the U.S. courts can assert jurisdiction where some adverse impact occurred in the U.S. and that impact helped to sustain the harm (e.g. higher prices) suffered by a foreign plaintiff (e.g. because of the absence of arbitrage opportunities between the U.S. and the foreign jurisdiction in question).  Cartel participants may also be subject to damage actions in Canada, Ireland, Japan, New Zealand, and the United Kingdom.  

Under Section 36 of the Canadian Competition Act, a private party may sue to recover an amount equal to the loss or damage suffered by him, plus costs, in respect of conduct that is contrary to any of the criminal provisions of the Competition Act.  A private right of action was provided in Ireland's 1991 Competition Act.
  In the UK, the new legislation provides [g]reater opportunities to gain redress for victims of anti-competitive behaviour - making it easier for individuals to bring claims for damages for losses suffered due to anti-competitive behaviour.”
  With each significant cartel prosecution, the likelihood increases that other jurisdictions will allow lawsuits upon behalf of their citizens injured because of the cartel activity.

Recently, the European Commission released a Green Paper to stimulate discussion of a potential new policy designed to encourage private enforcement of antitrust laws through the judicial system.  Inspired by the United States, the EC hopes that additional financial penalties through civil litigation will deter illegal cartel activity.  Currently, the only redress an injured party has is to petition the EC and wait for it to intervene.  The EC no longer believes that public enforcement should be the only entity available to enforce the rights of European citizens.  As Neelie Kroes, member of the European Commission in charge of Competition Policy, says in a speech in Brussels “The more European citizens and undertakings stand up for their right to damages, the more potential perpetrators of illegal actions will think twice.  Public enforcement alone is not enough.”
    

In order to encourage more private action, the EC calls for increased access to evidence and the ability to rely on public enforcement decisions as evidence of rights infringements.  A reduce in costs for bringing damages claims is also necessary, in addition to the option of double damages for horizontal cartels.  While the Green Paper has only recently been announced, the idea has been widely discussed in recent years.  Expect to see significant developments in this area in Europe in the near future.

III. 
Leniency Programs

A. 
DOJ’s Conditional Leniency Policy

The U.S. DOJ’s Conditional Leniency Policy was originally adopted in 1978.  The original program resulted in only one applicant per year and “did not lead to the detection of a single international cartel.”
  It was revised in 1993
 and the efforts undertaken by the U.S. DOJ to publicize that policy
 significantly contributed to the increased prosecution of corporations and responsible managers.  The U.S. DOJ initially reported a twenty-fold increase in applications under the revised Conditional Leniency Policy.
  The Conditional Leniency Policy contains a number of important features.  Admission to the Leniency Program requires that applicants meet basic criteria, such as taking “prompt and effective action to terminate its part in the activity,” “report[ing] the wrongdoing with candor and completeness and provid[ing] full, continuing and complete cooperation to the Division throughout the investigation.” In addition, the program provides for automatic leniency if there is no pre-existing investigation, and leniency may still be available even if cooperation begins after an investigation is underway.  It also provides that if a corporation qualifies for automatic amnesty, all officers, directors, and employees who cooperate are protected from criminal prosecution.
  Simply stated, if an investigation is not currently underway, the program generally allows the first corporation that decides to cooperate, along with its officers, directors, and employees, to avoid prosecution.

B. 
Increased Coverage in the Press

Whatever the cause – record settlements, more frequent disclosure of global conspiracies, or increasingly severe penalties for large firms and top executives – antitrust prosecutions have received far more press coverage in the past.  The increased press coverage seems to have led to other companies coming forward to disclose conspiracies.  In addition to cooperating with the U.S. DOJ, a number of companies have issued press releases announcing their cooperation, including companies involved with vitamins cartel; graphite electrodes cartel; fine art auctions cartel, and marine construction cartel.
  Other companies have used additional tactics to “spin” press coverage related to leniency issues in their favor.  Stolt-Nielsen, for example, issued press releases to help mitigate confusion over the unusual circumstances it faced in the parcel tankers investigation.  

In another example, Great Lakes Chemical Corp., a company that had participated in a cartel in the bromine industry, chose to cooperate with U.S. and EC investigations and issued a press release stating that both investigations were initiated after Great Lakes self-reported certain business practices to those agencies.  Because of the company's cooperation, Great Lakes and its current directors and employees have been accepted into the DOJ's Conditional Leniency Program – they face no jail time and their company will not be fined.  In addition, the company's press release announced that Great Lakes was seeking favorable treatment under the EC leniency program.

There has been widespread coverage of leniency programs in the mainstream press, as indicated by the following text from an article in Forbes magazine: 

If someone in your company has been conspiring with competitors to fix prices, here’s some sound advice.  Get to the Justice Department before your co-conspirators do.  Confess and the U.S. Department of Justice will let you off the hook.  But hurry!  Only one conspirator per cartel.

Antitrust enforcers, cartel participants, victims and other commentators have found audiences time and time again for similar messages describing the carrots promised and/or delivered, and the threatening sticks being wielded with regularity in the realm of criminal antitrust. 

C. 
Contributions of Cooperating Employees and Corporations

The record fines that corporations and individuals agreed to pay over the past decade were predominately the result of information received from cooperating employees and corporations.  Indeed, “over 90 percent” of the $2.5 billion in antitrust fines since 1997 are “tied to investigations assisted by leniency applicants.”
  Leniency applicants contributed to the prosecution of the vitamins cartel (total fines in excess of $900 million); graphite electrodes cartel (total fines in excess of $434 million); marine construction cartel (total fines in excess of $65 million), the fine art auction conspiracy (total fines in excess of $52.5 million); USAID (total fines in excess of $140 million); the DRAM conspiracy (total fines in excess of $731 million), and rubber chemicals (total fines in excess of $200 million).

The sorbates cartel is one of the few examples of major international cartel investigations that does not appear to be tied to a disclosure by competitors or employees.  Daicel Chemical Industries, Ltd., Eastman Chemical Company, Hoechst AG, Nippon Gohsei, and Ueno Fine Chemicals Industry Ltd. agreed to pay $132 million in fines in connection with Sorbates.
  The conspiracy allegedly lasted seventeen years.  The Federal Trade Commission (“FTC”) originally referred the matter to the U.S. DOJ after the FTC determined that the conduct involved was likely criminal. 

D.
One Cartel Leads to Another

A company negotiating a plea agreement in connection with a particular investigation may obtain more lenient treatment from the U.S. DOJ by disclosing the existence of a second, unrelated conspiracy that results in a new investigation. The U.S. DOJ refers to this treatment as “Amnesty Plus.”
  According to the U.S. DOJ, in such a case, the company will receive amnesty for its participation in the second conspiracy; in addition, it will receive “a substantial additional” reduction in the calculation of the fine for its participation in the first conspiracy.

The U.S. DOJ has stated that, out of approximately 56 suspected international cartels it was investigating, “[n]early half of these investigations were initiated by evidence obtained as a result of an investigation of a completely separate market.”
  The U.S. DOJ’s investigation and prosecution of the lysine cartel led to the investigation and prosecution of the citric acid cartel which, in turn, led to the investigation and prosecution of the sodium gluconate cartel which, in turn, led to the investigation and prosecution of the sodium erythorbate cartel which, in turn, led to the investigation and prosecution of the maltol cartel.
  Also, the U.S. DOJ has confirmed that the carbon cathode block convictions grew out of the investigation of the graphite electrodes cartel.
  Similarly, European Commission has confirmed that the graphite electrodes cartel led to specialty graphite cartel, also known as isotactic graphite, and the extruded graphite cartel.
 

E.
Canadian Immunity Program 

The Canadian Competition Bureau's Immunity Program, which was implemented in 1991, corresponded to the original Conditional Leniency Policy in the U.S. in that there was no assurance that immunity would be granted.
  Following the release of the DOJ's revised Conditional Leniency Policy in 1993, the Immunity Program was revised in March 1994 to provide greater certainty that immunity would be granted and thus “reflect this aspect of the U.S. policy.”
  The Immunity Program was revised again in 2000.

On September 21, 2000, the Canadian Competition Bureau released the Canadian Immunity Bulletin outlining its immunity program under the Competition Act.
  The Bulletin explains the policy and procedures involved in granting immunity from prosecution for criminal offences under the Competition Act.
  In Canada, the sole jurisdiction to grant immunity lies with the Attorney General of Canada, who is responsible for criminal prosecutions under the Competition Act.  However, the Commissioner of Competition (the head of Canada's Competition Bureau) will recommend to the Attorney General that immunity be granted in certain circumstances.  In particular, when the Competition Bureau is unaware of an offence, the Commissioner will recommend that immunity be granted to the first party to disclose it.
  When the Bureau is aware of an offence, the Commissioner will recommend that immunity be granted to the first party to disclose it before there is sufficient evidence to warrant a referral of the matter to the Attorney General for prosecution.

The Immunity Bulletin provides that, in addition to taking effective steps to terminate its participation in the illegal activity, the party seeking immunity “must not have been the instigator or the leader of the illegal activity.”
  Paragraph 16(a) of the Bulletin requires that “the party must reveal any and all offences in which it may have been involved.”
 

Following the release of its Immunity Bulletin, the Competition Bureau posted on its website a series of Frequently Asked Questions “to reflect the current practices followed by the Bureau and the Attorney General of Canada and to clarify various aspects of the Bulletin.  These FAQs explain “the roles of the Bureau and the Attorney General and the conditions under which the Bureau would consider recommending immunity to the Attorney General.”
  The FAQs clarify that “corporations or individuals that were 'co-leaders' or 'co-instigators' of the illegal activity, as opposed to having been the leader or the instigator of the illegal activity,” are eligible for immunity.
  The FAQs reveal that the disclosure obligation outlined in the Bulletin has also been interpreted in a limited manner.  In particular, paragraph 16(a) of the Bulletin is interpreted to require “the immunity applicant to disclose all criminal anti-competitive behaviour contrary to the Competition Act relating to the product for which immunity is sought.”
  The immunity program also allows for joint requests for immunity
 and “Immunity Plus” for the disclosure of another cartel, which is similar to the U.S. DOJ's Amnesty Plus.

In a paper and speech given in October 2004, Sheridan Scott, Canada’s Commissioner of Competition, advised that the Bureau has identified a number of issues that require clarification with respect to both the implementation and interpretation of Canada’s Immunity Bulletin.
  As a result, the Bureau intends to revise its Immunity Bulletin.  The specific issues to be clarified in the revised Bulletin include (1) the amount of time that may pass between an immunity applicant obtaining a “first-in marker” and the hypothetical proffer stage in which a more detailed description of the illegal activity is provided; (2) the type and amount of information to be provided at the proffer stage, particularly in light of the requirement of proving an undue lessening of competition under Canada’s cartel provision; (3) the circumstances in which immunity may be revoked; and (4) the availability of leniency short of full immunity.

On February 7, 2006, the Competition Bureau issued a public consultation paper on its Immunity Program.

F.
The European Commission’s Leniency Program

1996 Leniency Notice

The European Commission adopted its Corporate Leniency Program
 in 1996 “[f]ollowing on the experience of the United States in this field.”
  The 1996 notice on “non-imposition or reduction of fines in cartel cases”
 provided that a company satisfying five requirements would “benefit from a reduction of at least 75% of the fine or even from total exemption from the fine that would have been imposed if they had not cooperated.”
 

The five original requirements were: 

(a) inform the Commission before an investigation, ordered by decision, is undertaken, provided that it does not already have sufficient information to establish the existence of the alleged cartel;

(b) be the first to adduce decisive evidence of the cartel's existence;

(c) end its involvement in the illegal activity no later than the time at which it discloses the cartel;

(d) provide the Commission with all the relevant information and all the documents and evidence available to it regarding the cartel and maintain continuous and complete cooperation throughout the investigation;

(e) having not compelled another enterprise to take part in the cartel and has not acted as an instigator or played a determining role in the illegal activity.

Even after an investigation ordered by decision is undertaken by the Commission, applicants meeting criteria (b) through (e) could receive “a reduction of 50% to 75% of the fine” if the existing investigation has “failed to provide sufficient grounds for initiating the procedure leading to a decision.”
  In certain circumstances, a cooperating applicant not meeting this criteria may still receive a reduction of 10% to 50% of the fine that would have been imposed if it had not cooperated.  Two examples were provided: (i) providing the Commission evidence that materially contributes to establishing the existence of the infringement before the statement of objections is issued, or (ii) informing the Commission that “it does not substantially contest the facts on which the Commission bases” the allegations in the statement of objections.

According to Mario Monti, former European Commissioner for Competition Policy, this program “has led to a substantial increase in the number of cartels that have been uncovered and punished.”
  Prosecution of cartels is now “the main priority of [European Union] antitrust policy” and resources devoted to this task have “substantially increased.”
  The European Union's leniency program is viewed as an “important instrument” for carrying out this priority.

The Commission has received 80 applicants under the 1996 notice and applied its provisions in sixteen decisions.
  Only three companies received complete immunity.

2002 Revision 

On February 13, 2002, the European Commission announced the revised corporate leniency policy.
  The revision has brought the European Union's policy even closer to the policy in the U.S. 

As noted in the Commission's press release:

The new policy contrasts with the old 1996 leniency notice in that the latter required a company to provide “decisive” evidence and excluded from full immunity companies that had acted as an instigator of or played a determining role in a cartel.  Both left room for interpretation and, therefore, uncertainty as to what decisive information was and what it meant to be an instigator or play a determining role.

The modifications are designed to increase incentives for companies to disclose cartels by: (i) increasing transparency; (ii) increasing the certainty of the conditions under which leniency will be granted; and (iii) providing closer alignment between the level of reduction of fines and the value of a company's contribution in establishing the violation.
 

The revision also expands the availability of reduced fines.  The Commission can reduce fines for companies that, following the immunity application and/or any inspections, provide added value evidence to the Commission.

Under the revised policy, if the Commission does not have “sufficient evidence to adopt a decision to carry out an investigation,”
 complete immunity will be granted under Section 8(a) to the first applicant submitting evidence enabling the Commission to adopt such a decision.
  In other words, the first company to inform the Commission of an undetected cartel “by providing sufficient information to allow the Commission to launch an inspection on the premises of the suspected companies” will receive complete immunity from fines.
  Even if the Commission has already decided to investigate the conduct, it will grant the first applicant submitting evidence enabling the Commission to find an infringement.
  This type of immunity is only available when no applicant is qualified for immunity under Section 8(a).

G.
Japan’s New Leniency Program

The Fair Trade Commission of Japan (“JFTC”) recently implemented comprehensive amendments to their Antimonopoly Act, improving the tools that the JFTC can use to meet their ultimate goal of eliminating cartels and collusion.
   In 2005, the Diet amended the Act, with the amendments becoming effective in January 2006.  The amendments introduce a new leniency program and revise the JFTC’s surcharge, or financial penalty, system.  The JFTC implemented these amendments after seeing the success of the U.S. DOJ and the European Commission in obtaining information through their leniency programs in the vitamins and graphite electrodes cartel investigations.

The Secretary-General of the JFTC, Akinori Uesugi, believes that the “leniency program may be an important step toward establishing ‘competition culture’ in Japan.”
  In order to create an effective deterrent against participation in cartels, the JFTC raised the basic rate for surcharges against cartels and bid rigging to 10% of sales in up to 3 years, depending on the length of the cartel’s operation.  Additionally, if the same company is subjected to a second surcharge order within 10 years, it is fined 15% of total sales in up to 3 years.  The leniency program provides 100% immunity to the first applicant, a 50% reduction in the fine for the second, and a 30% reduction to the fine for the third, if the applications are filed before the start of an investigation.  Additionally, the JFTC will not file criminal accusations against the first applicant, which potentially could protect the applicant from indictment.  

Although the JFTC has yet to complete a case under the amended Antimonopoly Act, the commission received 26 leniency applications between January 4 and March 31, 2006 alone.  While the JFTC has been successful at investigating and penalizing cartel participants, the amendments are expected to deter criminals and ease further investigations. In 2005, the average investigation period of all cases in which legal measures were taken was 8 months; however,  that is not expected to change post-amendment.  

H.
Other Leniency Programs

The U.S.' success with its Conditional Leniency Program has “generated wide spread interest around the world” and the U.S. DOJ has “advised a number of governments in developing and implementing” such programs.
  In the past few years, leniency programs have been adopted or revised in Australia,
 Brazil,
 Belgium, Cyprus, Czech Republic, Estonia, Finland, France, Germany,
 Greece, Hungary, Ireland, Israel,
 Korea, Latvia, Lithuania, Luxembourg,
 the Netherlands, New Zealand,
  Poland, 
 Slovakia, Sweden, Switzerland, and the United Kingdom.

Germany implemented a leniency program in 2000 based on the European Union's 1996 leniency program,
 but many other the newly adopted programs followed the approach used in the U.S. or the revised approach used in the European Union.

In March 2000, the Competition Act of 1998 became effective in the United Kingdom.
  In reforming its competition law, the United Kingdom “borrowed ideas that have worked well (such as the US approach to leniency).”
  The Office of Fair Trading has published a brochure describing its new program.
  During the first twenty months of its program, the Office of Fair Trading received ten applications, seven of which were granted.
  

Table 3: Other Leniency Programs

	Country
	Date of Enactment or last revision
	Country
	Date of Enactment or last revision

	Australia
	2003
	Israel
	2005

	Austria
	2006
	Japan
	2006

	Brazil
	2000
	Korea 

(South Korea)
	2002 Revision

	Belgium
	2004
	Latvia
	2004

	Canada
	2000 Revision
	Lithuania
	2004

	Cyprus
	2004
	Luxembourg
	2004

	Czech Republic
	2001
	The Netherlands
	2002

	Estonia
	2004
	New Zealand
	2004

	European Union
	2002 Revision
	Poland
	2004

	Finland
	2004
	Slovakia
	2004

	France
	2001
	Sweden
	2002

	Germany
	2006
	Switzerland
	2004

	Greece
	2005
	United Kingdom
	2000

	Hungary
	2004
	United States
	1993 Revision

	Ireland
	2001
	
	


IV. 
Case Studies

A.
The Global DRAM Conspiracy

The DRAM price-fixing investigation exemplifies the development and success of criminal antitrust cases.  Consumers use DRAM, or dynamic random access memory, in personal computers, laptops, PDAs, modems, digital cameras, and a vast array of other electronic products.  It is the most frequently utilized semiconductor memory product and consumers purchased approximately $7.7 billion worth of DRAM in 2004 in the U.S. alone.  Almost every computer manufacturer, including Dell, Hewlett-Packard, IBM, and Apple, uses DRAM in its products.

The U.S. DOJ began its investigation into allegations of price fixing in the DRAM industry in mid-1999 and reached plea agreements with the four major manufacturers between 2004 and 2006.  The investigation revealed that Samsung Electronics Company Ltd., Hynix Semiconductor Inc., Infineon, and Elpida were engaged in a price-fixing conspiracy.  The companies – through a series of meetings, conversation, and communications – agreed to charge specific customers, including Apple, Dell, Compaq, Hewlett-Packard, IBM, and Gateway, set prices.  Additionally, one manufacturer, Japanese company Elpida, conspired with another manufacturer to rig bids for a lot of DRAM sold to Sun Microsystems, Inc.

The following companies and individual executives pleaded guilty to participating in the DRAM price-fixing conspiracy and agreed to cooperate with the U.S. DOJ in its ongoing investigation:  

· Samsung Electronics Company Ltd., the world’s largest DRAM manufacturer based in Korea, which was sentenced to pay a $300 million dollar fine;

· Sun Woo Lee, Samsung's Senior Manager of DRAM Sales, who was sentenced to serve 8 months in prison; 

· Yeongho Kang, Associate Director of DRAM Marketing, for Samsung's subsidiary in the U.S., who was sentenced to serve 7 months in prison; 

· Young Woo Lee, Sales Director for Samsung's subsidiary in Germany, who was sentenced to serve 7 months in prison;
· Hynix Semiconductor Inc., the world’s second largest DRAM manufacturer based out of in South Korea, which was sentenced to pay an $185 million fine;

· D.S. Kim, Hynix's General Manager, Worldwide Sales & Marketing, who was sentenced to serve 8 months in prison and to pay a $250,000 fine; 

· C.K. Chung, Hynix's Director of Global Strategic Account Sales, who was sentenced to serve 7 months and pay a $250,000 fine; 

· K.C. Suh, Hynix's Senior Managero of Memory Product Marketing, who was sentenced to serve 6 months in prison and pay a $250,000 fine; 

· C.Y. Choi, General Manager of Marketing and Sales Support for Hynix's German subsidiary, who was sentenced to serve 5 months in prison and pay a $250,000 fine;

· Infineon, a German DRAM manufacturer, which was sentenced to pay an $160 million fine; 

· Heinrich Florian, Infineon AG’s Vice President of Sales and later of Marketing, who was sentenced 6 months prison and pay a $250,000 fine;

· Günter Hefner, Infineon AG's Vice President of Sales for Memory Products, who was sentenced to serve 5 months in prison and pay a $250,000 fine; 

· Peter Schaefer, Infineon NA's Vice President for Marketing, Sales & Logistics for Memory Products in the US, who was sentenced to serve a 4 months in prison and pay a $250,000 fine; 

· T. Rudd Corwin, Infineon NA's Vice President for Customer Marketing and Sales of Memory Products, who was sentenced to serve 4 months in prison and pay a $250,000 criminal fine; and 
· Elpida, the fifth largest DRAM manufacturer based in Japan, which was sentenced to pay an $84 million fine.

The U.S. DOJ has collected more than $730 million in fines as a result of the DRAM investigation.  Each plea agreement requires the manufacturers and individuals involved to aid the U.S. DOJ in its investigation.  Infineon was the first to enter into a plea agreement in December of 2004.  Additionally, the Division has entered into non-prosecution agreements with Elpida’s corporate predecessors, NEC Corporation and Hitachi Ltd. 

B.
The Global Parcel Tankers Conspiracy: Open Questions?

The Stolt-Nielsen investigation is also an interesting case to demonstrate the current issues in the world of antitrust prosecution.  The outcome of this case is still undetermined, as Stolt-Nielsen is presently petitioning for certiorari.  But, the questions this case raises are very significant to future antitrust investigations.

Stolt-Nielsen conspired with rival parcel tank shipping companies, Odfjell Seachem and JO Tankers, to allocate customers, rig bids, and fix prices for contracts to ship parcels to and from the U.S. and elsewhere.  The three companies also agreed not to compete for each other’s customers either by not submitting bids or submitting intentionally high bids.

Stolt-Nielsen entered into the conditional leniency program in 2003 by disclosing the existence of a conspiracy between itself and its rival tanker carriers.  As part of the agreement, Stolt-Nielsen agreed that it had terminated all illegal activity upon discovery, and that the company and its executives would fully cooperate with the U.S. DOJ during the investigation.

The U.S. DOJ decided to revoke Stolt-Nielsen’s conditional leniency in 2004, as the Division determined that Stolt-Nielsen failed to meet its agreed-upon obligations by falsely representing the true duration of its participation in illegal activities and failing to fully disclose the involvement of its senior executives in illegal activities.  Stolt-Nielsen was one of the only instances that the Division has rescinded conditional leniency, as the Division viewed their actions as an extreme abuse of the conditional leniency process
.

With Stolt-Nielsen’s cooperation, the investigation resulted in a plea agreement with Odfjell Seachem and JO Tankers.  Both companies agreed to plead guilty to an illegal antitrust conspiracy lasting through November 2002.  

· Odfjell Seachem, based out of Norway, was fined $42.5 million

· Odfjell’s CEO at parent company Odfjell ASA, Bjorn Sjaastad, was sentenced to 4 months in prison and fined $250,000

· Odfjell’s Vice President, Erik Nilsen, was sentenced to 3 months in prison and fined $25,000

· JO Tankers BV, of the Netherlands, was fined $19.5 million

· JO Tankers’ former Co-Managing Director was sentenced to 3 months in prison and fined $75,000

Without conditional leniency, the Department of Justice was prepared to indict Stolt-Nielsen in early 2004.  Stolt-Nielsen went to federal court seeking an injunction to prevent the indictment and seeking enforcements of its rights under the conditional leniency agreement. 

The district court decided that the U.S. DOJ could not revoke the conditional leniency agreement.  The court addressed two preliminary questions: can the government unilaterally rescind an conditional leniency agreement without judicial determination that the other party breached the agreement? And should the determination come before or after an indictment?  The court reviewed the important balance between a government's prosecutorial discretion and a party’s due process rights under the immunity agreement and concluded that due process dictates that a court must decide whether there is a breach of an agreement before it can be voided and that determination should be made before the indictment.  

The court carefully analyzed the dealings between Stolt-Nielsen's attorneys and the DOJ and the specific terms of the agreement and ultimately found that any provisions as to the timing of the cessation of illegal activity  were not clearly set forward in the agreement. Moreover, there was no dispute as to whether Stolt-Nielsen had cooperated in part with the DOJ (there is only a dispute as to whether Stolt fully cooperated)
.  

Third Circuit decision
The DOJ appealed.  It contended that the District Court erred in two respects. First, federal courts lack jurisdiction to enjoin the executive branch from filing an indictment. Second, the District Court erred in holding that Stolt-Nielsen’s actions between March and November 2002 did not violate the terms of the Agreement
. 

The Third Circuit decided only the first issue and reversed the district court instructing the court to dismiss the appellees’ complaints.  The Court commented that it’s the executive branch’s authority to determine whether or not to prosecute a case, with the exception of certain First Amendment rights that do not apply to this case
.  On the pre-indictment issue, the Court held that it might be beneficial, but not necessary
. 

The Court also held that an indictment is not an injury for constitutional purposes, and that even if Stolt-Nielsen was irreparably harmed, it does not warrant an injunction.  Rather a defendant has the right to vindicate its rights after indictment
.

 

Of course this raises a confusing question.  Isn't the immunity agreement an agreement not to prosecute?  Doesn't that mean it’s an agreement not to indict?  Well not quite.  The Court explains that all federal courts are reluctant to recognize a right not to be indicted, but a defendant may raise an immunity agreement as a defense during trial.    

 

Ultimately the Court concluded that the defendants’ “contention that the immunity they purportedly received under the Agreement precludes an indictment in the first place is belied by precedent, and we see no compelling reason to reach a different result in this case.
"

 

Of course this is not the end of the story.  Stolt-Nielsen sought en banc review from the third circuit court, but was denied
.  It has now petitioned for certiorari
.  Second, and perhaps more important the third circuit did not reach the equitable issues of whether Stolt-Nielsen had abided with the immunity agreement.  So the tough questions are still there.  

There is disagreement throughout the antitrust field about the true impact of this case.  Only time will tell if it will have a significant impact on the conditional leniency process as a whole or if Stolt-Nielsen will simply be viewed as an extreme case.

V. 
Calculation of Penalties

A.
United States

In order to determine the amount of a particular fine, there are three separate legal provisions to be considered: (i) the statutory maximum fine; (ii) the Sentencing Guidelines; and (iii) the alternate minimum fine.  Other factors may bear on the judge’s discretion as well.  The statutory maximum fine for antitrust violations is $100 million for corporations and $1 million for individuals, with a maximum penalty of ten years imprisonment.

Although the five year statute of limitation provided in 18 U.S.C. § 3282 applies to the prosecution of antitrust violations,
 fine calculations under the Sentencing Guidelines appear to be based on the entire length of the conspiracy.  This differs from the practice in the European Union, which is only to assess fines based on activities in the five year period before the Commission opened its investigation.

Pursuant to 18 U.S.C. § 3571(d), the maximum fine for both corporations and individuals may be increased to twice the gain derived from the crime, or twice the loss suffered by the victims of the crime, if either of those amounts is greater than the statutory maximum fine.  In 1987, Congress amended the alternate criminal fine provision, which was enacted in 1984, to permit such fines for violations of the Sherman Act.
  Under  18 U.S.C.A. § 3553(b)(1) (2005 Supp.), courts are directed “to impose a sentence of the kind, and within the range” established by the guidelines issued by the Sentencing Commission unless the court finds an aggravating or mitigating circumstance not adequately taken into account by the Sentencing Commission.  

United States v. Booker

Although it has not made a significant impact on the practice of the U.S. DOJ, the U.S. Supreme Court’s January 12, 2005 decision in United States v. Booker
 may have implications for the future application of the Federal Sentencing Guidelines.

There are two parts to the Booker decision.  Under the first part of the decision, a majority of the court (Opinion by Justice Stevens, joined by Justice Scalia, Justice Souter, Justice Thomas, and Justice Ginsburg) held that under the Sixth Amendment:  “Any fact (other than a prior conviction) which is necessary to support a sentence exceeding the maximum authorized by the facts established by a plea of guilty or a jury verdict must be admitted by the defendant or proved to a jury beyond a reasonable doubt.”  In the second part, a majority of the court (opinion by Justice Breyer, joined by the Chief Justice, Justice O’Connor, Justice Kennedy, and Justice Ginsburg) held that following the first part of the decision, 18 U.S.C. § 3553(b) must be “excised” and thus eliminated the mandatory application of the Federal Sentencing Guidelines.

Sentencing Under the Guidelines

Under the Sentencing Guidelines,
 the first step is to determine the applicable offense level under Chapter 2 (§8C2.3).  The Base Fine (§8C2.4) is then adjusted by a Culpability Scope (§8C2.5).  The minimum and maximum fine calculations for a corporate defendant range from fifteen percent (15%) to eighty percent (80%) of the volume of commerce attributable to that defendant.  Under §2R1.1(d)(2), the minimum multiplier of the Base Fine is 0.75 percent, or fifteen percent (15%) of the volume of commerce attributable to that defendant.  The maximum multiplier is determined by the offense level and the culpability score, and may be as high as 4.0 (§8C2.4), which would be eighty percent (80%) of the volume of commerce attributable to the defendant.

Effective November 1, 2005, for price fixing agreements among competitors, the base offense level is now 12 (§2R1.1), which is further increased if the volume of commerce attributable to the defendant was more than $1,000,000 in accordance with the following table.

Table 4: Adjustments to the Offense Level Due to Volume of Commerce

	 
	Volume of Adjustment to Commerce 
(Apply the Greatest)
	Offense Level

	(A)
	More than $1,000,000 
	add 2

	(B)
	More than $10,000,000
	add 4

	(C)
	More than $40,000,000
	add 6

	(D)
	More than $100,000,000
	add 8

	(E)
	More than $250,000,000
	add 10

	(F)
	More than $500,000,000
	add 12

	(G)
	) More than $1,000,000,000
	add 14

	(H)
	More than $1,500,000,000
	add 16.


Section 2R1.1(d)(1) states that for organizations, twenty percent (20%) of the volume of affected commerce should be used in lieu of the pecuniary loss.
  

The second step is to determine the applicable Base Fine (§8C2.4).  The base fine is the greater of the amount determined by the offense level, “the pecuniary gain to the organization from the offense” or “the pecuniary loss from the offense caused by the organization, to the extent the loss was caused intentionally, knowingly, or recklessly.”


The Culpability Score is determined by adding points for: (i) tolerance of criminal activity; (ii) prior history; (iii) violation of judicial order; and (iv) obstruction of justice, and subtracting points for: (a) an effective compliance and ethics program; and (b) self-reporting, cooperation and acceptance of responsibility.  A corporation is not entitled to a reduction in the Culpability Score on the basis of an effective compliance and ethics program where the organization unreasonably delayed reporting the offense to appropriate governmental authorities
 or where high-level personnel participated in, condoned, or was willfully ignorant of the offense.
  If the Culpability Score is reduced because of an Effective Compliance and Ethics Program and the program had been implemented in response to a court order or administrative order, “an upward departure may be warranted to offset, in part or in whole, such reduction.”
  If the organization was required by law to have an effective compliance and ethics program, but the organization did not have such a program, an upward departure may be warranted.

Actual Fine Calculations

In an August 9, 1999 presentation, Gary Spratling, then Deputy Assistant Attorney General for Criminal Enforcement at the Antitrust Division, U.S. DOJ,  provided and explained the Fine Calculation Summary Sheets for for F. Hoffmann-La Roche, Ltd. in the vitamins cartel, BASF’s fine in the vitamins cartel, SGL’s fine in the carbon graphite cartel, UCAR’s fine in the carbon graphite cartel, ADM’s fine in the lysine cartel and ADM’s fine in the citric acid cartel.
  For the sentencing guideline calculation, the base fine for BASF was $292 million, which was twenty percent of the $1.46 billion volume of commence affected.  For the culpability score, BASF received five points for the base level and an additional four points for having over 1,000 employees and involvement of high-level personnel.  No points were added for prior history of misconduct, or obstruction of justice.  No points were subtracted for having an effective compliance program.  Two points were subtracted for self-supporting, cooperation and acceptance of responsibility.  The total culpability score was seven.  The minimum and maximum multipliers were 1.4 and 2.8.  The guidelines fine range was between $409 million and $818 million.  With respect to the alternate minimum fine calculation, the parties stipulated that twice the gain or loss would exceed the agreed upon fine of $225 million.  The culpability scores ranged from a low seven of (UCAR, BASF) to a high of 13 (Hoffmann-LaRoche).

Penalties for Additional Crimes

Corporations and individuals can also be charged with any additional crimes that were committed during the antitrust violation or in response to the government's investigation.  Such crimes include mail fraud (18 U.S.C. § 1341); wire fraud (18 U.S.C. § 1343); false statements (18 U.S.C. § 1001); and obstruction of justice (18 U.S.C. §§ 1501-1505).  

For example, a F. Hoffman-La Roche executive, Dr. Kuno Summer, pled guilty to violating the antitrust laws and violating 18 U.S.C. § 1001 by providing false statements to law enforcement officials.
  18 U.S.C. § 1001 provides for a maximum penalty of five years imprisonment and a $250,000 fine for such an offense.  On June 21, 2000, the President and Chief Executive Officer of Wilsonart International Inc. was indicted for making false declarations before a grand jury investigating the possibility of price fixing in the high pressure laminate industry.

On March 19, 2002, Toho Tenax Co. Ltd., a Japanese company; Toho Carbon Fibers Inc., its American subsidiary; and Jinnosuke Takeda, a Japanese executive, were indicted for obstruction of justice in violation of 18 U.S.C. § 1503 in connection with the investigation of possible price fixing in the carbon fiber industries.
  The defendants were charged with concealing incriminating documents that had been subpoenaed by a federal grand jury investigating possible violations of Section 1 of the Sherman Act by secretly moving the documents from the U.S. to Japan in an effort to prevent the grand jury from receiving the subpoenaed documents.  Japanese law enforcement agents during a search of the Japanese headquarters discovered the documents.  18 U.S.C. § 1503 provides for a maximum penalty of a $500,000 fine for corporations and ten years imprisonment and a $250,000 fine for individuals.

18 U.S.C. § 1341 (mail fraud) and 18 U.S.C. § 1343 (wire fraud) now provide for imprisonment of up to twenty years.  18 U.S.C. § 1512(c) provides for imprisonment of up to twenty years for (1) document destruction, alteration, or falsification with the intent to impede a federal investigation and (2) obstruction of any official proceeding.

B.
Canada
Cartel enforcement actions in Canada are brought under three principal sections of the Competition Act.
  Maximum penalties under Section 45 (conspiracy) are a $10 million fine and/or five years imprisonment.  In many cases, fines are higher because there have been multiple counts of conspiracy.  The maximum fine under Section 46, which relates to foreign-directed conspiracies, is in the discretion of the court.  Under Section 47 (bid-rigging), the maximum penalty is a fine in the discretion of the court and/or five years in prison.  In Canada, individuals and corporation may also be charged with obstruction of justice in connection with conduct during an investigation.  

C.
European Union 

To calculate fines in cartel cases, the European Commission considers: (i) the gravity of the infringement; (ii) the duration of the cartel; (iii) the existence of any aggravating or mitigating circumstances; and (iv) a company's share of the market concerned and its overall size to ensure that the punishment is proportional and has a deterrent effect.
  The Commission can assess fines equal to ten percent of a company’s annual turnover (essentially, annual sales) under Regulation 17/62. 

D.
Other Jurisdictions

In Brazil, each company participating in the cartel may be fined an amount equal to between 1% to 30% of its annual turnover.  Members of the management team who participated in the cartel may be fined an amount varying from 10% to 50% of the fine imposed on the company.  Punishment can preclude prohibition from contracts with governmental agencies.  In calculating penalties, the authorities will consider, to the extent applicable: (i) the severity of the violation; (ii) the violator's good faith; (iii) the advantages obtained or sought by the violator; (iv) actual or threatened occurrence of the violation; (v) the extent of damages or threatened damages to competition, the Brazilian economy, consumers, or third parties; (vi) the adverse economic effects on the market; (vii) the violator's economic status; and (viii) recurrences.

In the UK, the maximum fine is 10% of a company's annual turnover in the United Kingdom for each year of the infringement, up to a maximum of three years.  Individuals can be imprisoned for five years.

OECD’s Report on the Nature and Impact of Hard Core Cartels and Sanctions against Cartels under National Competition Laws provides a survey of sanctions available different twenty-five jurisdictions.

VI. 
Impact on Corporate Compliance Programs

A major theme of antitrust compliance programs has been the inherent risks created by contacts among competitors, including participation in trade association meetings.  Compliance measures, such as issuing guidelines and having trade association counsel present at trade association meetings, at times have been circumvented.  Trade association meetings have been used as a cover for price fixing meetings before or after the official meeting.  This was the case with the lysine conspiracy and the citric acid conspiracy.  Gary Spratling, then the Deputy Assistant Attorney General for Criminal Enforcement, published an article entitled “It’s The Night Before A Trade Association Meeting--Do You Know What Your Client Is Doing?”
  The article notes that trade association meetings have been “used as a cover for widespread conspiratorial conduct,” and quotes Adam Smith's famous observation in The Wealth of Nations that “[p]eople of the same trade seldom meet together even for merriment and diversion, but the conversation ends in a conspiracy against the public, or in some contrivance to raise prices.”
 

The article concludes by suggesting that counsel should: 

[T]ake a close look ... ask hard questions ... (and) not be satisfied by simply reviewing the associations’ official antitrust compliance policy, and bylaws, official agendas, and official minutes.  You must consider the possibility that these types of official documents are nothing more than cover for conspiratorial conduct.

A major goal of corporate compliance programs is to ensure that management understands the nature and the extent of the risk of competitor contacts in order to institute appropriate systems of management control to reduce these risks.  Procedures and guidelines need to be carefully designed for each business.  The failure by executives to follow company guidelines has been used to establish the conspiratorial nature of meetings among competitors.

The investigations of a number of international cartels by the U.S. DOJ and the EC provide concrete examples of the grave consequences that result when antitrust compliance programs are not followed.  

In designing compliance programs, corporations can use the information developed by law enforcement officials.  Over the past few years, the U.S. DOJ has used its expanding knowledge to provide an overview on the common characteristics of international cartels.  In April 2000, James M. Griffin, then Deputy Assistant Attorney General for Criminal Enforcement at the U.S. DOJ, used excerpts of video and audio tapes from the Archer Daniel Midlands case to provide An Inside Look at a Cartel at Work: Common Characteristics of International Cartels.
  Copies of the tape and transcripts are available at no charge from the U.S. DOJ.
  On May 15, 2001, Mr.  Hammond, then Director of Criminal Enforcement at the U.S. DOJ, presented some of the same type of material with an even more colorful title “The Fly On The Wall Has Been Bugged -- Catching An International Cartel In The Act.”

William J. Kolasky, then a Deputy Assistant Attorney General at the U.S. DOJ, expanded on the common characteristics of cartels as part of assisting corporations with designing effective compliance programs.
  The common characteristics of a cartel include: (i) avoidance of detection; (ii) involvement of senior executives; (iii) fear of detection by competition law authorities; (iv) use of trade associations as a cover; (v) global price fixing; (vi) worldwide volume allocation agreements; (vii) mechanisms to police and audit compliance with the volume allocation agreements; (viii) compensation schemes; (ix) budget meetings; and (x) retaliatory measures to discourage cheating by members.
 

More significant than the common characteristics, antitrust enforcement officials have discovered that a number of longstanding assumptions about cartels were not necessarily always correct.  Cartels had been understood to only involve a few participants in concentrated industries.  They had been understood to be inherently unstable, to last only short durations, to involve homogeneous products in markets where there are high entry barriers, and to be unlikely in markets with large purchasers.  These assumptions are no longer universally accepted.  The U.S. DOJ has “found that cartels can involve a surprisingly large number of firms.”
  Cartels with five or six members are not uncommon and cartels with ten or more members have been uncovered.  

Cartels have usually been found in highly concentrated industries.  In one case, “the industry had attempted unsuccessfully to coordinate prices for several years” but the cartel was not effective until “after the industry consolidated down to approximately six players.”
  Also, cartels have often been found to involve multiple forms of agreement.  The vitamins cartel included “price-fixing, bid rigging, customer and territorial allocations, and coordinated total sales.”
  The U.S. DOJ found several cartels operated for over ten years and the sorbates cartel, which lasted 17 years.  In addition, the U.S. DOJ has found that “while product homogeneity and high entry barriers may facilitate cartel behavior, they are not essential to it.”
  The U.S. DOJ also found that cartels might exist in industries with large purchasers, as was the case with the lysine cartel, the citric acid cartel, and the graphite electrodes cartel.
 

Effective Compliance and Ethics Programs

Corporations should evaluate existing compliance programs against the revised definition of Effective Compliance and Ethics Program
 in the Sentencing Guidelines.
  The revision, effective November 1, 2004, was undertaken in response to Section 805(a)(2)(5) of the Sarbanes-Oxley Act, which directed the Sentencing Commission to review and amend the guidelines and related policy statements to ensure that they are sufficient to deter and punish organizational misconduct.  Previously, the elements of an effective program to prevent and detect violations of law, were defined in the commentary.
  Under the amendment, the requirements of an “Effective Compliance and Ethics Program” are provided in a new separate guideline.  The use of the term “Effective Compliance and Ethics Program” instead of “effective program to prevent and detect violations of law” reflects the broader scope of the amendment.

Before the amendment, there were seven steps to be undertaken to show due diligence for an effective program to prevent and detect violations of law: (1) establish compliance standards and procedures; (2) assign specific individuals and high level personnel with overall responsibility to oversee compliance; (3) use care in delegating substantial discretionary authority; (4) communicate effectively the standards throughout the organization; (5) take reasonable steps to achieve compliance by utilizing monitoring and auditing systems reasonably designed to detect criminal conduct and having and publicizing a reporting system whereby employees to report conduct without fear of retribution; (6) use consistent enforcement of standards through the appropriate disciplinary mechanisms; and (7) take reasonable steps after an offense has been detected, including any necessary modifications to the program.

Under the amendment, the two fundamental requirements of an Effective Compliance and Ethics Programs highlight the broader scope: the “organization shall (1) exercise due diligence to prevent and detect criminal conduct; and (2) otherwise promote an organizational culture that encourages ethical conduct and a commitment to compliance with the law.”
  After noting that such a program “shall be reasonably designed, implemented, and enforced so that the program is generally effective,” Section 8B2.1(a.) notes that the “failure to prevent and detect the instant offense does not necessarily mean that the program is not generally effective.”

Section 8B2.1(b) sets forth the seven minimum requirements.  These seven requirements correspond to the seven steps previously identified as being necessary for an effective program to prevent and detect criminal conduct.  There is no substantive change in first requirement: the “organization shall establish standards and procedures to prevent and detect criminal conduct.”
  

The second requirement concerns of the assignment personnel with responsibility for compliance, and has been considerably expanded.
  There are three subparts, 8B2.1(b)(2)A-C.  Subpart (A), requires the organization’s governing authority, which is the board of directors for corporations, to be “knowledgeable about the content and operation” of the program and “exercise reasonable oversight with respect to the implementation and effectiveness” of the program.  Subpart (B) corresponds to the second element of the prior version and requires that high-level personnel ensure that the organization has an effective program and that specific individuals are assigned overall responsibility for compliance.  Subpart (C) requires that specific individuals be delegated day-to-day operational responsibility and such individuals report periodically to high-level personnel, and as appropriate, to the governing authority, or an appropriate subgroup of the governing authority.  Individuals given operational responsibility must be “given adequate resources, appropriate authority, and direct access to the governing authority, or an appropriate subgroup of the governing authority.”

Under the third requirement, an organization must use reasonable efforts to ensure no substantial authority personnel “has engaged in illegal activities or other conduct inconsistent with an effective” program.

The fourth requirement specifies that the organization must take reasonable steps to periodically communicate in a practical manner its standards and procedures, including conducting effective training programs and disseminating information to appropriate personnel.

The fifth requirement is divided into three subparts.
  The organization must take reasonable steps: (A) to ensure that the compliance program is followed, including monitoring and auditing; (B) to evaluate periodically the effectiveness of the program; and (C) to have and publicize a system, which may include mechanisms that allow for anonymity or confidentiality, whereby employees may report or seek guidance without fear of retribution.  Subparts (A) and (C) are restatements of the prior version.  Subpart (B) imposes an express ongoing responsibility to evaluate the effectiveness of the program.  That obligation may have been implied under the former general requirement that the organization must undertake reasonable steps to achieve compliance with its standards.  In addition, Subpart (C) now includes an express reference that the reporting system may include mechanisms that allow for anonymity or confidentiality.

The sixth requirement has been broadened to require the use of incentives to perform in accordance with the program in addition to the use of appropriate disciplinary measures.
 

The seventh requirement contains no substantive change from the prior version: “[a]fter criminal conduct has been detected, the organization shall take reasonable steps to respond appropriately to the criminal conduct and to prevent further similar criminal conduct, including making any necessary modifications to the organization’s compliance and ethics program.”


Finally, to avoid any doubt as to the nature of a corporation’s on-going responsibility the guideline further requires the organization to “periodically assess the risk of criminal conduct” and “take appropriate steps to design, implement, or modify” each of the enumerated requirements to reduce the risk of criminal conduct.


Unfortunately, a review of the publicly available information on the fines assessed on corporate defendants for antitrust violations does not indicate that any corporate defendant has actually received any reduction in the fine due to the existence of an effective compliance program.  This is due primarily to fact that a corporate defendant is not entitled to a reduction in its Culpability Score on the basis of an effective compliance and ethics program where the corporation unreasonably delayed reporting the offense to appropriate governmental authorities (§8C2.5(f)(2)) or where high-level personnel participated in, condoned, or was willfully ignorant of the offense (§8C2.5(f)(3)).
VII.
Conclusion

Returning to the cumulative impact of the changes over the past decade, Donald C. Klawiter and J. Clayton Everett have observed that before a corporate executive considers “talking to competitors about any subject” he should be aware that in the event that he becomes a target of an antitrust investigation he “may be sentenced to jail, removed from his corporate position, deprived of his salary, pension, stock options and benefits, and, most importantly for some top executives, lose his status in the community and the industry and never be employed again.”
  The key issue for corporate counsel and the corporations they advise is what additional measures should be undertaken to ensure antitrust compliance--taking into account current enforcement activities.  That is the challenge for this New World.
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