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2005 saw the continuation of a trend toward increasing penalties for antitrust violations.  In addition, these penalties are more and more frequently assessed against the actual individuals that engaged in illegal acts, as well as against the companies that employed them.  Developments in criminal enforcement of the antitrust laws have had the effect of making the penalties more comparable to those accompanying more traditional white collar crime.  Additionally, the widespread adoption of leniency programs and the accompanying incentives to report bad actors may increase the chances that an executive or employee will be facing criminal antitrust sanctions.  In this environment, where year-long jail terms are becoming the norm and antitrust violators are becoming international fugitives, a potential defendant may need the assistance of a qualified and competent attorney.  In criminal antitrust cases, a white collar criminal defense attorney should be able to call upon the services of a well-developed antitrust practice and be able to navigate the complex issues in play.  The Federal Government has demonstrated a willingness to spend substantial time and resources on cases with the ultimate goal of sending individuals to prison.  Defendants should consider representation that can demonstrate a familiarity with the issues in antitrust cases, and that has the resources to handle a very complex criminal antitrust case.

1.
2005 Was a Banner Year for Criminal Fines and Penalties


In fiscal year 2005, the DOJ obtained $328 million in criminal fines, the third largest sum in the history of the Antitrust Division.  This result came on the heals of 2004’s $360 million, the second largest in the division’s history.  FY 2005 also featured the largest domestic antitrust fine in history when Irving Materials, Inc. pled guilty and agreed to pay a $29.2 million fine.  In addition to these fines, 18 individuals were sentenced to 13,157 days in prison, the most of any year in the Division’s history.  

2.
2005 Saw Continued Enforcement in the DRAM Industry.


Driving much of the near-record penalties was continued enforcement of the antitrust laws against a price-fixing conspiracy in the Dynamic Random Access Memory (DRAM) market.  Hynix Semiconductor paid the fourth largest fine in history in FY 2005, dropping $185 million.  FY 2006 saw a DRAM conspirator, Samsung Semiconductor Inc., pleading guilty and paying a whopping $300 million dollar fines, the largest antitrust fine in the U.S. since 1999.  The total fines thus far from the DRAM investigation add up to $646 million.

3.
The DOJ is Increasingly Focusing on Jail Time


The Antitrust Division has adopted a belief that jail time is the strongest deterrent to antitrust violators.  For this reason, average sentences have doubled in the past five years, and the average for FY 2005 was 24 months.  In FY 2005 nine defendants were sentenced to prison terms spanning more than one year.  Foreign defendants from several European countries, Canada, and Japan have served time in U.S. prisons for violations of American antitrust laws.

4.
Blakely Continues to not have an Impact on Fines


In 2004, the Supreme Court decided Blakely v. Washington, 124 S.Ct. 2531 (2004).  That case raised concerns about using alternative fine provision of 18 U.S.C. § 3571 for antitrust violations.  The provision at issue permits a court to fine a defendant up to twice the gross gain to the defendant or twice the loss to the victim when that amount is greater than the statutory maximum.  Blakely questions whether the DOJ must prove the exact amount of gain or loss from the violation to a jury beyond a reasonable doubt.  Despite this decision, the Antitrust Division was able to impose four fines above $10 million in FY 2005, in addition to the four imposed in FY 2004 after Blakely came down.

5.
Corporate Leniency Program Revisions in 2005

In addition to raising the penalties for bad actors, the DOJ has increased the incentives for companies to cooperate with the Antitrust Division.  When a company comes forward to cooperate with the Division, it can get automatic amnesty if no investigation is under way.  Even if an investigation has started, amnesty may still be available.  Additionally, all employees that cooperate are protected from criminal prosecution.  The incentives for companies engaged in an illegal cartel to come forward are a major factor threatening existing conspiracies.  The advantage to the “first mover,” or “first defector,” is high and has helped the Antitrust Division generate international cartel cases. 

6.
Corporate Leniency Program Successes in 2005

The corporate leniency program has been very successful.  Amnesty awards have been a part of several high-profile cases, including the DRAM case, the Vitamins Investigation that netted a $500 million dollar fine in 1999 (the largest in history), and cases such as the Rubber Chemicals Investigation, and the Graphite Electrodes Investigation that yielded multimillion dollar fines.  Where single actors are involved in multiple violations, the opportunity to gain amnesty and leniency in one action by cooperating to disrupt another cartel further adds to the appeal of the program.  Of the 56 sitting grand juries investigating international cartels, almost half began after evidence was uncovered in an investigation of a separate industry.  

7.
Internationalizing the Battle Against Antitrust Violators


The enforcement of criminal antitrust laws is becoming a truly global endeavor.  Cracking an international cartel can require coordinating simultaneous raids by law enforcement personnel in several countries at the same time.  To the extent that different countries have different rules and laws, antitrust violators can tailor their conduct to benefit from the differences in these rules.  By coordinating enforcement and cooperating on investigations, and by adopting legislation that fosters cooperation and standardizes rules, the national governments and enforcement agencies can make enforcement more uniform and effective.  Examples of these changes include legislation such as the U.K.-U.S. Mutual Legal Assistance Treaty that allows the Antitrust Division to use U.K. courts to obtain evidence and collect criminal fines.  In addition, Japan, Australia, Brazil, Canada, Germany, Ireland, Korea, and the UK have announced new leniency programs or revised existing leniency programs that are similar to the American program.  The spreading of these leniency and amnesty opportunities allows for relatively transparent application of amnesty, relieving the parties of an element of uncertainty that accompanies discretionary policies.  In addition, international actors can, with relative confidence, seek amnesty in all countries where their conduct may subject them to sanction.

8.
The Expansion of the Patriot Act to the Realm of Antitrust


The recent amendments to the Patriot Act include provisions that will allow the federal government to investigate antitrust violations using the same bugging and wiretapping techniques used to fight terrorism.  Section 113 of the Patriot Act amendments in the USA Patriot Improvement and Reauthorization Act adds criminal antitrust violations to the list of activities that can be investigated using electronic surveillance methods.  Troubling aspects of this change to potential antitrust defendants include the possibility that even mild violations of the laws will be investigated with electronic surveillance.  The law makes no distinction as to the severity of the crime necessary to merit a wiretapping of phones or a bugging of a corporate boardroom.  In addition, there are intellectual property concerns when a conversation that might become public record discusses a trade secret.  Until there is some record of how these powers will be used, companies can’t be certain that their discussions and phone calls aren’t being taped as part of an antitrust investigation.  Once a company is aware that an antitrust investigation is taking place, they must now assume that the government has, or could have, taped potentially incriminating phone conversations and even verbal communications.

9.
The Antitrust Modernization Commission Held Hearings on Criminal Antitrust Enforcement


On July 28, 2005 the Antitrust Modernization Commission agreed to study whether the Supreme Court’s decision in United States v. Booker should lead to a change in criminal fines for antitrust violations.  The Commission specifically sought comment on two topics.  First, the Commission looked at the setting of corporate fines, and whether the fines should differentiate on the basis of the severity of the conduct or the culpability of the behavior.  Second, the Commission looked at maximum fines and how they are calculated, noting some ambiguity in the language of 18. U.S.C. § 3571(d) that could affect the size of fines.  Lawyers and business professionals should keep on eye on the evolution of the criminal antitrust penalties.  Changes to the laws have added significant bite to the criminal antitrust penalties, and the AMC’s study suggests that the meaning and effect of these changes have yet to be fully developed.  

10.
Stolt-Nielsen v. United States and the Revocation of Amnesty

Stolt­Nielsen, a world­wide shipping company, entered the amnesty program in 2003 by disclosing the existence of an agreement between it and other tanker carriers.  In March 2004 the Department of Justice revoked Stolt's amnesty.  The DOJ asserted that Stolt has failed to cooperate and meet its obligations under the agreement by falsely representing the true duration of its participation in the illegal activity and failing to fully disclose the involvement of the illegal activity of some of its senior executives. Specifically, the Department alleged that Stolt's participation in the cartel continued in the second half of 2002 and had not ceased, as Stolt had represented, by March of 2002.  In 2004 the district court decided that the revocation of the amnesty agreement was improper.  The Third Circuit reversed, focusing on the very limited powers of the district court to enjoin an indictment.  There are several very complex issues in the Stolt-Nielsen case, but antitrust defendants need to be aware that they will be held accountable for any violations of the conditions of an amnesty grant. 
The content of this article should not be taken as legal advice or as an expression of the views of the firm, its attorneys or any of its clients. We hope the article spurs discussion in the legal community with insight into the experience of the authors. We expressly reserve the right in the future to become wiser or simply change our mind.
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