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Special Leases Panel

Retail and Shopping Center Leases

I. Various Types of Retail Leases
A. Triple Net Leases are the most common for retail properties. A Triple Net Lease (NNN) is where the Tenant pays the base rent and then pays a separate item know as Extra Charges/Operating Expenses which include pro rata share of Taxes, Insurance, Common Area Maintenance and Marketing fees.

B. Gross Leases are not as typical with Retailers although are becoming more preferred with the Extra Charges running extra ordinarily high in the past few years. A Gross Lease includes the rent and Extra Charges. In most retail cases a Gross Lease does not include Janitorial and all utilities.

C. Ground Leases are seen often on Shopping Center sites for outparcels. Many of the anchor tenants prefer to purchase their parcels and if that option is not available they may opt for a ground lease. A ground lease is based on the value of the Land and is usually a 10-11% return on the value as the rent. For example, a million dollar piece of land would be $100,000 per year in a ground lease.

D. Built to Suit Leases are very common as well and usually the rent is much higher than a base rent. A Built to Suit includes the cost of the Tenant’s Build-out in addition to the base building cost. Usually a Built to suit lease is a Triple Net Lease.

E. Subleases and Lease Assignments are leases involving multiple parties and usually the original Tenant may or may not stay on the Lease Agreement. Subleases and assignments may be for the balance of the original lease term.

II.
Important Lease Considerations 

A. 
Owners of retail commercial properties seek reliable tenants who pay rent on time, take care of the property, cooperate in allowing reasonable access for inspections, and use the property compatibility with other uses in the area.  Many retail businesses are first time operators and owners are reluctant to lease long term and to also contribute much a tenant improvement allowance. The appearance of the business is very important as it affects the other tenants in the shopping center.

B. 
The creditworthiness of retail tenants usually depends on their ability to operate a business profitably.  Thus, commercial owners usually analyze the need for a tenant’s business in the community and the tenant’s abilities to operate the business.  Additionally, owners analyze a tenant’s management structure, financial strength through credit reports and financial statements, and competitive market position. In today’s market, Landlord’s frequently ask for Letters of Credit and/or larger deposits to cover more than month’s rent.

C. 
Certain types of businesses are quite compatible with each other, whereas others detract from each other.  For example, apparel store coexist nicely with shoes and accessories as they help attract customers to each other, Reputation and prestige also affect surrounding businesses and, ultimately, property values.  

D.
Most retailers today want co-tenancy clauses in their leases. Example- the center must include six out of these ten retailers or the retailer goes to percentage rent. Landlord’s are also subject to retailers wanting anchor co-tenancy clauses. Many small retailers depend on the anchor traffic (grocers in particular) and if they change to a health club it is a different center.

E. 
Some retailers require specialized electrical and plumbing for their businesses.  Restaurants need grease traps and venting. Garbage also can be a factor and some tenants have more waste than others like food users and coffee purveyors. This is important when dealing with CAM expenses and how they are allocated. Tenants like Starbucks often pay a higher percentage of the waste charges.

F. 
The property’s location and physical characteristics should meet the tenant’s needs.  Many retail businesses rely heavily on traffic and access appropriate to their use. Access in and out of centers is extremely important. Visibility is key to many retailers and that includes landscaping and signage availability. Retailers also want to protect themselves from new additions with in centers like new pad sites or kiosks. Many of the grocery stores are adding service stations out front and this blocks visibility to the retailers store.

G. 
As discussed above, most businesses seek growth.  Will the property accommodate an expansion of the tenant’s space?  For the firm that expects to expand, the lease should give the tenant the right to occupy additional space, after a specified notice period, at market rental rates.  Right of first refusal is very important. 

H. 
Continuous Operation is often requested by retailers as they want the right to “go dark” and continue paying rent without the liability of having to keep their business running. This happens in merger situations where for example, one bank acquires another and they are located in the same trade area and it is an overlap of business. Also it is less expensive to pay rent than to keep a payroll running.

I. Use Clauses are becoming more important as it seems everyone wants in everyone elses business. Many retailers want broad use clauses and they often become unfocused as to their product line. Landlords should try and keep use clauses as specific as possible. Never all “and any other lawful use”.

J. Marketing fees seem to be back in the picture with many lifestyle centers. This can be very beneficial to Landlords who can offer entertainment and promotions to attract customers. This can be a small cost to retailers but they usually benefit.

K. Common Area Expenses are increasing each year with the added cost of security and general maintenance and upkeep. A good property management company can keep these expenses in line and retailers often want to monitor.

L.  
Percentage rent is almost always a factor in negotiating. The rents these days are significantly higher so many retailers don’t get into percentage rent and Landlords are asking for artificial breakpoints at a lower sales volume. 
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