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THE DIFFERENCE BETWEEN AN ASSIGNMENT AND SUBLEASE

Both an assignment and sublease are transfers by a tenant of its estate in leased premises.  However, an assignment transfers the tenant’s leasehold interest (for all or part of the leased space) for the entire term of the lease, whereas a sublease transfers the leasehold interest for only a portion of the term, with the sublessor holding a reversionary interest.  McDuffie v. Noonan, 176 Wash. 436, 29 P.2d 684 (1934).  Note that a “sublease” or other-named transfer of all or a portion of the leased premises for the entire term of a lease may be recognized judicially as an assignment.  Sheridan v. O.E. Doherty, Inc., 106 Wash. 561, 181 P. 16 (1919); Gazzam v. Young, 114 Wash. 66, 194 P. 810 (1921); Hockersmith v. Sullivan, 71 Wash. 244, 128 P. 222 (1912).  Courts will look at the substance of a transfer – rather than the form, character or title of the instrument making the transfer – in determining whether a transfer is an assignment.  Morrison v. Nelson, 38 Wash. 2d 649, 231 P.2d 335 (1951).  Subleases are often written to expire one day before the end of the lease term in an attempt to avoid being determined an assignment in disguise. 

Assignments and sublettings have critical differences in the relationship between landlord, tenant and transferee.  In an assignment, the assignee steps into direct contractual privity with the landlord.  Either the landlord or the assignee can then sue the other directly to enforce the requirements of the lease.  Meanwhile, the tenant in the assignment technically remains liable under its contract with the landlord, unless the landlord and tenant agree otherwise.  Delano v. Tennent, 138 Wash. 39, 244 P. 273 (1926).  In addition, an assignee who subsequently assigns the lease to a third party remains liable under the lease if there is an express covenant to pay rent in the lease.  OTR v. Flakey Jakes, 112 Wash. 2d 243, 770 P.2d 629 (1989).  Note that there is a risk that a modification of the lease made by landlord and assignee may have the unintended effect of releasing the assigning tenant from liability under the lease (see Section 5 below).  

By contrast, in a sublease the landlord and subtenant do not enter into contractual privity; rather, a second contract – the sublease - arises.  The landlord’s lease with the tenant becomes in effect the “master lease,” and the subtenant is apportioned certain of these rights under the sublease.  If the master lease terminates, the sublease terminates as well.  It follows from this relationship that the subtenant cannot legally obtain via the sublease any greater rights to the space than the tenant has under its lease with the landlord.  McDuffie v. Noonan, 176 Wash. 436, 29 P.2d 684 (1934); Bennion v. Comstock Investment Corporation, 18 Wash. App. 266, 566 P.2d 1289 (1977) (sublease is terminated upon termination of master lease).  More important, in a sublease the only relationship the subtenant has is with the prime tenant (in their own landlord - tenant relationship), and the only relationship the landlord has is with the prime tenant.  Thus, absent special contractual agreements, the landlord has to look to the tenant (not the subtenant) if the subtenant is creating problems, and the subtenant must look to the tenant (and not the landlord) if the landlord is creating problems.  See, e.g., Shepard v. Dye, 137 Wash. 180, 242 P. 381 (1926) (holding that where subtenant engaged in gambling on the premises, which violated the master lease, the landlord could terminate the master lease); Beebe v. Tyra, 49 Wash. 157, 94 P. 940 (1908) (holding that a subtenant could not sue the landlord on the covenants of the master lease).  

The following two examples illustrate some of the differences between a sublease and assignment:

Example 1.  Landlord and tenant enter into a lease that prohibits gambling in the leased premises.  Tenant subleases the space, and the subtenant engages in gambling.  Landlord has to serve notices of default on the tenant, not the subtenant.  Both the tenant and the subtenant will most likely be served when it comes time for an unlawful detainer.  But see, Daniels v. Ward, 35 Wash. App. 697, 669 P.2d 495 (1983) (recognizing that the unlawful detainer statute has not been interpreted as requiring both tenant and subtenant be named as defendants in an unlawful detainer action).  

Example 2.  Landlord and tenant enter into a lease that prohibits gambling in the leased premises.  Tenant assigns the lease, and the assignee engages in gambling.  Landlord would serve notices of default on the assignee and ultimately file an action (e.g., one for damages and/or unlawful detainer) against the assignee.  If the assignment is not absolute (e.g., reserved the right to re-enter upon assignee’s default under the assigned lease), the assignor may also be named in an unlawful detainer action.  Port of Pasco v. Stadelman Fruit, Inc., 60 Wash. App. 32, 802 P.2d 799 (1990); Brickum Investment Company v. Vernham Corporation, 46 Wash. App. 517, 731 P.2d 533 (1987).  Assuming that the landlord did not release the tenant, as assignor, from its obligations under the lease, the landlord would likely also include tenant as a defendant in an action for damages.

The moral of the story is that whether the affected parties – landlord, tenant and transferee – prefer an assignment or a sublease depends on the facts of the situation and the expectations of the parties.  In many cases, all three parties might prefer an assignment over a sublease, and when they do use a sublease, the landlord will be looking to get certain basic contractual commitments from the subtenant (but trying to avoid contractual obligations TO the subtenant), and the subtenant will be seeking (but usually not getting) direct contractual commitments from the landlord (both issues discussed in more detail below).  

THE TENANT:  

Prefers Assignment:  The tenant will often prefer an assignment because by creating direct contractual privity between the landlord and assignee, the tenant is more likely to be permanently removed from the leasehold transaction.  Further, in an assignment, the landlord will be looking to the assignee directly for insurance, rental stream, and the like.   In the tenant’s ideal world, the landlord will release the tenant from further liability under the lease.  Without such an explicit release, the tenant remains liable under the lease should the assignee default; however, as discussed in Section 5 below, a material change to the lease agreed to by landlord and assignee may operate as a release of the tenant.  

Prefers Sublease:  Situations in which a tenant might prefer a sublease include those where only part of the space is being allotted to the transferee, where the space is undermarket (and the lease allows the tenant to share or enjoy all of higher rent from the transferee) and where the tenant wants the space back at a later time.  A tenant might also prefer a sublease where there are other lease interests that the tenant does not want to transfer, such as an option to purchase or a cause of action against the landlord.  See, e.g., Nourbakhsh v. Melvin, 123 Wash. App. 1003, 2004 WL 1874664 (Wash. App. Div. 1) (2004) (unpublished) (holding that by assigning “all right, title and interest” in a lease, assignor transferred to assignee the assignor’s right to sue on certain causes of action under the lease).  
SUBTENANT/ASSIGNEE:  

Prefers Assignment:  The transferee will often prefer an assignment because it will be easier to enforce the terms of the lease should the landlord not perform.  Even though a tenant acts as “landlord” for its subtenant, on a practical level the original landlord likely is still the party providing utilities, taking care of the common areas, etc.  If the landlord fails to provide such services, the subtenant may be faced with bringing an action against the tenant to force the tenant to sue the Landlord and enforce its lease obligations.  In an assignment, the assignee does not have to bother with the tenant in such a situation.  An assignment also removes the risk to the transferee of a tenant default or a termination of the master lease, which could terminate a sublease.  Indeed, in a sublease situation, the sublessee should get a commitment from the landlord to enter into a new lease with the subtenant should the master lease terminate.

Prefers Sublease:  A transferee might prefer a sublease if the transferee can negotiate transfer terms (e.g., rent) that are more favorable than those contained in the lease.  A transferee might also desire different (as opposed to more favorable) business terms, such as a shorter term, in which case an assignment may not be an option.  
LANDLORD:  

Prefers Assignment:  The landlord is a bit more torn than the tenant or transferee.  An assignment gives the landlord direct contractual rights against the transferee, although it can also get those by a properly drafted consent to sublease (see Exhibit K).  An assignment means that the landlord does not have to track down the original tenant to terminate the lease (and don’t underestimate how difficult that can be).  An assignment also means that the landlord probably has two parties contractually obligated under the lease (although see subsequent discussions of ways by which the assigning tenant may be released from liability).  

Prefers Sublease:  A landlord may not want to deal directly with a new party, even though it may be willing to allow the new party to occupy the leased space under a sublease with the tenant.  In addition, if the transferee is financially weaker than the tenant, a landlord may not want to have a direct contractual relationship with the assignee.  Even though the original tenant would normally remain liable following the assignment, a financially weak assignee would increase the risk of a lease default.  And, even though a landlord may intend for the assigning tenant to remain liable, there is a risk that the assigning tenant may be inadvertently released by later changes to the lease made by the landlord and the assignee (though the risk can be mitigated with careful lease drafting (see Section 5 below)).  A sublease does not create the risk of releasing the original tenant.

REGULATING SUBLEASE/ASSIGNMENT IN THE LEASE

Determining to what extent a tenant shall be allowed to sublease or assign its rights under a lease is one of the most important parts of the lease negotiation.  Each transaction must be looked at individually.  Factors that will influence the type of assignment or sublease rights provided to the tenant may include the relative strength of the parties, the length of the term, the size of the tenancy, the tenant’s use and the sophistication of the parties.  

Some of the issues that the landlord and tenant may wrestle with in negotiating the tenant’s right to sublet or assign include those addressed in the following sections.  A number of sample paragraphs that are often included in these clauses are embedded in the following text and are attached to these materials in Exhibits A-G.  Samples of entire assignment/subletting clauses (pro-landlord, pro-tenant and neutral) are attached as Exhibit H-J.  Remember that each clause should be tailored to your particular transaction.  

1.
To Whom May Tenant Sublet/Assign its Leasehold Interest?  

1.1
Lease is silent.  If the lease is silent on the issue of whether the tenant may sublet or assign, the default rule is that the Tenant will be allowed to sublet or assign without the landlord’s consent.  Cupples v. Level, 54 Wash. 299, 103 P. 430 (1909).  Very rarely will a commercial lease be silent on this issue.  Rather, almost every lease will provide the landlord with some form of control over a tenant’s right to sublet or assign.  If a lease provides that a tenant may sublease or assign, and does not contain any restrictions on such rights, a similar result to the default rule ensues:  the tenant may freely assign without the right of the landlord to object.  Brown v. Safeway Stores Inc., 94 Wash.2d 359, 617 P.2d 704 (1980).  An example of this type of clause would be:  

Tenant shall be entitled to sublet or assign this Lease or the Premises, in whole or in part, at any time.  

1.2
No Subletting or Assignment Whatsoever.  The opposite of the default rule discussed in the preceding Section 1.1 is a lease that contains an absolute bar on subletting or assignment.  For example:  

Tenant shall have no rights to sublet or assign this Lease or the Premises, in whole or in part, at any time.  
Although this is a direct restraint on the alienation of property, which courts dislike, such a covenant is generally upheld in courts outside of Washington.  However, no Washington case has yet addressed this issue.  A total bar on subletting or assignment of a lease is very rare in commercial leases.  Note that an assignment in violation of such a restrictive clause does not void the transfer, but rather makes it voidable by the landlord.  Bellevue Square Managers, Inc. v. GRS Clothing, Inc., 124 Wash. App. 238, 98 P.3d 498 (2004); Brazier v. Ighani, 119 Wash. App. 1067, 2003 WL 23019951 (Wash. App. Div. 1) (2003) (unpublished); OTR v. Flakey Jakes, 112 Wash.2d 243, 770 P.2d 629 (1989); Morrison v. Nelson, 38 Wash.2d 649, 231 P.2d 335 (1951).  

1.3
Landlord’s Sole Discretion.  A landlord desiring tight control over a tenant’s ability to sublet or assign is likely to require a clause in the lease with something akin to the following:  

Tenant shall not sublet or assign the Lease or Premises, in whole or in part, without Landlord’s prior written consent.  

Sometimes, this type of lease clause will drive the point home by adding the phrase “which Landlord may withhold in its sole discretion” to the end of this phrase, although this seems unnecessary.  

In Johnson v. Yousoofian, 84 Wash. App. 755, 930 P.2d 921 (1996), rev. denied, 132 Wash.2d 1006, 940 P.2d 656 (1997), the lease at issue contained an unqualified requirement that the tenant obtain the landlord’s consent to an assignment.  The Washington Court of Appeals held that the landlord is not required to act reasonably in considering tenant’s request (rejecting the argument that reasonableness is required under the implied contractual obligation of good faith and fair dealing).  See also Higgerson v. Pipeline Constr. Ltd., 112 Wash. App. 1023, 2002 WL 1354242 (2002) (unpublished); Alwen v. Tramontin, 131 Wash. 78, 228 P. 851 (1924).  So, a lease that requires the tenant to obtain the landlord’s consent before subletting or assigning the lease, without any further qualifications on the landlord’s obligation to consider the request, allows the landlord to choose to withhold its consent arbitrarily, unreasonably and without explanation.  

Why might a landlord want to retain such control over a tenant’s ability to sublease or assign?  From the Landlord’s perspective, there are many things to be wary of in a sublet or assignment.  Consider, for example, the risk to the landlord of:  

· Uses that don’t fit with a building’s character (e.g., an adult entertainment company in Class A business space  - don’t laugh, this happened in Seattle)

· Uses that violate exclusive use clauses in existing leases

· A financially weak subtenant

· Government agencies (e.g., unemployment agencies, law enforcement offices)

A landlord may want complete control over the entity to whom its tenant is entitled to sublease or assign, and may be wary of being second guessed about whether the proposed subtenant/assignee is financially capable, etc.  

1.4
The Reasonableness Standard.  Many tenants are loath to accept a lease under which the landlord may arbitrarily withhold its consent.  Business futures are too uncertain, and tenants desire flexibility in their ability to meet future circumstances.  Furthermore, even the most trusted, reasonable landlord may later sell the property to an unreasonable party.  

Since most tenants are unwilling to accept a sole discretion standard, and most landlords are unwilling to allow tenants the unfettered right to sublet or assign (except in certain circumstances, discussed in the following Section 1.5), compromises have arisen.  One of the most commonly requested lease revision made by a tenant is that the landlord not unreasonably withhold, delay or condition its consent to an assignment or sublease.  For example:  

Tenant shall not sublet or assign this Lease, in whole or in part, without Landlord’s prior consent, which shall not be unreasonably withheld, conditioned or delayed.  

A recent case involving a landlord’s covenant not to unreasonably withhold its consent to a sublet or assignment should make landlords sit up and take notice.  In Ernst Home Center v. Sato, 80 Wash. App. 473 (1996), Ernst requested the landlord’s consent to an assignment of its lease to Value Village.  When the landlord denied the request, Ernst sued the landlord for allegedly violating the lease requirement that the landlord not unreasonably withhold its consent.  

The ensuing litigation centered on whether or not the landlord’s decision was reasonable.  The landlord stated that its decision was based out of a concern that Value Village’s business of selling second hand merchandise did not fit the character of its shopping center – something most landlords want to be able to decide for themselves.  Ernst introduced evidence at trial that, among other things, Value Village was a strong financial company and that allegedly in other shopping centers it was a contributor to a strong, profitable center.  The court found that landlord was unreasonable in withholding its consent to this proposed assignment.  The court ruled that in determining whether to withhold consent to an assignment, a landlord may reasonably consider the financial strength and responsibility of the proposed assignee, the legality of the assignee’s intended use for the property, and the nature of the occupancy, and may not consider issues of personal taste and convenience.  A landlord is also entitled to consider “tone” and “image,” but only from the perspective of a “reasonably prudent person” in the landlord’s position.  As a practical matter, this means that a landlord must have objective proof that a tenant would be detrimental to the property.  See also, Roundup Tavern, Inc. v. Pardini, 68 Wash.2d 513, 413 P.2d 820 (1966) (holding that landlord’s objection to an assignment of a lease to a tavern, based on the landlord’s personal dislike of taverns, was unreasonable).  

The moral of the story:  landlords beware!  Agreeing to be reasonable is at its core a subjective covenant.  “Reasonable” to the landlord may mean a tenant well suited for the building with a sterling reputation and proven business track record.  “Reasonable” to the tenant may mean any entity able to pay most of the first month’s rent.  And, “reasonable” to a judge or arbitrator, or –heaven forbid – a jury, may mean something else entirely.  Consider the following attempts by the Washington Supreme Court to define the standard of reasonableness under a contract:  

· “It is to be measured by the action which would be taken by a reasonable man in like circumstances.”  Robbins v. Hunts Food & Industries, Inc., 64 Wash.2d 289, 296, 319 P.2d 713 (1964).  

· “Whim, caprice, or opportunism, however expedient the end, will not suffice.”  Id. at 296-297.

· “Reason, fairness, and good faith must be the guide.”  Id. At 296.  

The landlord may take steps in the lease to mitigate its potential damages in the event of an Ernst-like holding that it unreasonably withheld its consent.  The tenant’s damages in this situation, in addition to direct damages, may include all sorts of consequential damages (e.g., bankruptcy as a result of not being able to transfer the lease).  The landlord can limit the tenant’s remedies to include only specific performance (a decision that the proposed sublet or assignment is, in fact, valid) and specifically exclude other types of damages (e.g., consequential).  For example:  

Tenant agrees that if Landlord is found to have unreasonably withheld, conditioned or delayed its consent to as assignment or sublet under this Section ___, Tenant’s sole remedy shall be specific performance such that the proposed assignment or sublease is held to be valid as of the day of such finding.  Tenant fully releases Landlord from and waives its right with respect to any other damages, direct or consequential, with respect to Landlord’s consent.  
The following Section 1.5 discusses a potential way for the landlord to proactively avoid an Ernst-like holding without resorting to the type of landlord’s sole discretion clause discussed in Section 1.3 above.  

1.5
The Qualified Reasonable Standard.  The landlord can protect itself against the risk of an Ernst-like outcome by qualifying the tenant’s right to sublet or assign with certain objective or landlord-controlled criteria.  In fact, the Ernst court recognized that the parties are “free to negotiate the standard by which a landlord’s failure to consent to an assignment will be considered.”  Ernst, 80 Wash.2d at 493.  

The following are sample criteria that a landlord might require be met before it is obligated to reasonably respond to a request to sublet or assign.  

· The tenant is not then and has not ever been in default.  

· The proposed transferee meets the landlord’s then-existing financial criteria (a potentially important distinction from landlord’s financial criteria at the time of entering into the lease) for creditworthiness.  

· The proposed transferee’s use does not violate any exclusive use clauses in other leases.  

· The proposed transferee’s use is consistent with the character of landlord’s building.  

· The proposed transferee has a proven track record in the proposed use (particularly important with environmentally risky uses like dry cleaning or gas stations).  

If properly drafted, such criteria should allow the landlord to evaluate the proposed transferee on specific, critical aspects of its candidacy in an unchallenged, even arbitrary, manner.  For several examples of ways to structure this type of clause in varying degrees of protection for the landlord, see Exhibit A.  

1.6
Transfers of Ownership as an Assignment.  The landlord may worry about the tenant using changes in corporate ownership as a method of avoiding the requirements of the sublease and assignment clause under the lease.  A tenant could try to avoid a requirement for landlord consent to a transfer by keeping the lease in the tenant’s name but selling the business (e.g., through a sale of stock or partnership interests, or a merger).  Also, the landlord may want to make sure that the persons running the company they’ve leased to – who probably happen to own a majority of the stock or partnership interests – remain with the company.  

To protect against this risk, the landlord may specify in the lease that a transfer of some portion of the stock or partnership interests (e.g., 50%) in the tenant, along with other corporate transactions such as mergers, constitutes an assignment that triggers Landlord’s various approval rights.  These rights and the rights described in the following Section 1.7 are typically negotiated hand-in-hand.  For a sample clause declaring certain transfers of ownership to be an assignment, see Exhibit C.  

1.7
Permitted Transfers.  Some leases will provide specific conditions under which a tenant may assign or sublet the premises without landlord’s consent.  While some leases, in particular ground leases, may convey unfettered rights on the tenant to sublet or assign, a tenant is normally allowed to transfer the lease without consent only to certain related entities.  

For example, a corporate tenant may envision selling its business, which would require a transfer of the lease.  In this circumstance, the tenant might want the landlord to agree that the tenant can assign the lease to any entity that acquires all of tenant’s assets.  Otherwise, the tenant would be forced to get landlord’s consent to the sale of tenant’s business, a decision that most organizations want to make on their own.  Or, a corporate tenant might want the flexibility to transfer between related entities (e.g., to a subsidiary or a parent corporation).  Again, the tenant doesn’t want the landlord to have veto rights over these transactions.  Some landlords may agree to such free transfers but require prior notice or a written agreement by the tenant and the transferee that both parties are jointly and severally responsible under the lease.  Of course, as discussed in Section 1.6, the landlord needs to weigh this request against the risk that a tenant might use such rights to evade the lease restrictions on assignment and subleasing.  Careful drafting can mitigate this problem.

The landlord may choose to limit the tenant’s permitted transfer right by allowing the tenant to assign or sublet the premises to a permitted transferee without consent only so long as the tenant is not in default and/or has not been in default prior to the transfer.  Such language confers landlord the option to void an assignment of the lease by tenant to a permitted transferee if the tenant is in default and fails to obtain landlord’s consent.  Bellevue Square Managers, Inc. v. GRS Clothing, Inc., 124 Wash. App. 238, 98 P.3d 498 (2004).  Landlords may also want to restrict permitted transfers to ones that result in a tenant entity of sufficient net worth.  For several examples of ways to write a permitted transfer clause, see Exhibit B. 

1.8
The Overlooked Use Clause.  The use clause may not cross the parties’ minds in the course of negotiating the tenant’s assignment and subletting rights.  However, this clause– which sets forth the allowable purposes for which Tenant may use the space – has important repercussions for a tenant’s ability to sublet or assign the space.  

Consider, for example, the following two use clauses in a commercial lease:

Sample 1.  Tenant may use the Premises for any purpose.  

Sample 2.  Tenant may use the Premises solely for the purposes of marketing three-quarter (.75) inch widgets in Siberia via telephone solicitation.  

The tenant who enjoys the first sample use clause is much more likely to be able to find a subtenant or assignee than is the tenant who must labor under the second clause, regardless of the tenant’s assignment or subleasing rights.  The same considerations that are discussed in the preceding sections regarding the landlord’s right to withhold its consent to a proposed transfer of the lease apply to the landlord’s right to withhold its consent to a proposed change in a tenant’s (or its transferee’s) use of the space.  Thus, the tenant may ask the landlord to agree not to unreasonably withhold its consent to a change in use.  Both landlord and tenant should think twice about the use clause and how this could impact a tenant’s ability to transfer the space.  

1.9.
Waiver.  If a tenant assigns or subleases in violation of the lease restrictions, subsequent actions by the landlord may eliminate landlord’s ability to object to the assignment or sublease.  In particular, when a landlord is aware of an assignment and accepts rent from the assignee, the landlord waives its right to object to the assignment.  Field v. Copping, Agnew & Scales, 65 Wash. 359, 118 P. 329 (1911).

2.
What Space is the Sublease/Assignment Clause referring to? -“In Whole or in Part”

Covenants limiting a tenant’s right to assign or sublet its lease are disfavored in the law and are strictly construed because they constitute restraints on the alienation of real property interests.  Burns. v. Dufresne, 67 Wash. 158, 121 P. 46 (1912); Burleson v. Blankenship, 193 Wash. 547, 549, 76 P.2d 614 (1938) (stating that provisions against assignment are to be “strictly – even literally – construed”).  

The landlord should be sure that the clause allowing the tenant limited rights to sublet or assign includes the language “in whole or in part.”  For example:  

Tenant shall not sublet or assign this Lease, in whole or in part, without Landlord’s prior consent, which shall not be unreasonably withheld, conditioned or delayed.  

If this language is absent, a court may strictly construe the limitations on tenant’s right to sublet or assign, and find that it only refers to a transfer of the entire space, and that the tenant’s right to transfer a smaller part of the entire space is not governed by the clause (remember: the default rule allows the tenant to freely assign).  Cuschner v. Westlake, 43 Wash. 690, 86 P. 948 (1906).  Thus, a clause that provides a “tenant shall not sublease or assign the Premises without landlord’s prior consent” could be construed to allow the tenant to freely assign or sublet a portion of the leased premises.  

3.
Is the Landlord’s Consent to One Sublet/Assignment an Automatic Consent to any Further Sublet/Assignment?  

There is some authority outside of Washington to the effect that once a landlord has approved of a sublet or assignment, the transferee has free rein to thereafter further transfer the space without any right of the Landlord to consent or object even though the original lease requires consent.  The Washington Supreme Court has criticized this rule in dicta.  Puget Mill Co. v. Kerry, 183 Wash. 542, 49 P.2d 57 (1935).  Landlords protect themselves against this risk by including language in the lease stating that their consent to one sublet or assignment is not deemed consent to any further sublet or assignment.  For example:  

No assignment or subletting of Tenant’s interest under this Lease shall in any way release Tenant from its obligations under this Lease.  Landlord’s consent to one subletting or assignment shall not constitute Landlord’s consent to any subsequent subletting or assignment.

While there is no Washington caselaw directly on this point, this is an easy risk for the landlord to guard against in the lease by including protective language.  

4.
Do all of Tenant’s Rights Flow to the Transferee?  The landlord and tenant may negotiate whether certain tenant options under the lease, particularly options to extend the term or expand into other space, benefit transferees of the lease.  The tenant wants to be able to transfer all rights – including rights to extend the term and expand into other space – to a subtenant or assignee.  These rights may make a lease much more attractive to prospective transferees.  Also, the tenant may want to be sure that its permitted transferees (see Section 1.6 above) enjoy these rights.  

By contrast, the landlord may not want its tenant’s transferee to have the right to exercise valuable clauses in the lease such as rights to extend the term or expand into other space.  Rights such as these were specifically negotiated with the tenant and landlord will be reluctant to give another party the right to benefit from them.  

To make specific lease options or rights personal to the tenant and non-transferable, the lease should specifically state this restriction in the restricted clause.  For example:  

Tenant's __________ Option is personal and may not be exercised by any assignee or sublessee [OPTIONAL:  other than an affiliate of Tenant or a successor by merger or consolidation].  

In the absence of such a written restriction, the right probably flows to an assignee of the lease.  Although the author could locate no Washington caselaw on point, it seems that a subtenant’s right with respect to an option in the lease that is passed through to a subtenant is to require the tenant/sublandlord to exercise its right under the lease for the benefit of the subtenant.  

5.
Keep the original Tenant responsible if the assigned lease is modified.  In the case of an assignment, even though the assignee steps into contractual privity with the landlord, the original tenant is not released from his contractual obligations under the lease.  Delano v. Tennent, 138 Wash. 39, 244 P. 273 (1926).  The landlord and tenant may negotiate – usually through a specific clause in the lease or a separate agreement at the time of the lease assignment – a full release of the tenant from its obligations under the lease.  Spaulding v. Aetna Cas. & Sur. Co., 164 Wash. 665, 4 P.2d 526 (1931).  For example:  

Upon an assignment of this Lease in compliance with this Section __, Tenant shall be fully and finally released from all further obligations under this Lease.  

The landlord is unlikely to agree to release the transferor Tenant from its obligations without some form of consideration.  However, there is some risk that if the landlord and assignee materially modify the lease, a court may find that a new agreement is formed that releases the original tenant/assignor from its obligations under the lease.  There is little Washington caselaw directly on this issue, but consider the Court’s statements in Glessner v. Balholm, 50 Wash. App. 1, 747 P.2d 475 (1987) (emphasis added):  

It is generally true that where a lease contains a renewal clause, and the renewal option is exercised by an assignee of the lessee, the lessee remains liable on his lease covenants absent modifications resulting in a new lease.  [Citations omitted.]  However, the lessor and assignee may establish a new tenancy relationship and thereby terminate the old, either by entering into a direct leasing arrangement or varying materially the terms of the original lease.  [Citations omitted.]  When such new tenancy relationship is established, the assignor is no longer liable.  

It is unclear whether the statement with respect to “varying materially the terms of the original lease” was meant to be limited to those flowing from an exercise of an option to renew a lease.  Also see, Rhodes v. Gould, 19 Wash. App. 437, 576 P.2d 914 (1978).  

To avoid this unintended result, the landlord may have the lease state that any modification of the lease after an assignment does NOT release the tenant from its lease obligations.  For an example of a lease clause with this effect, see the attached Exhibit D, and a separate Landlord Consent to Assignment with this effect, see the attached Exhibit L.  Landlord may want to ensure this effect regardless of whether tenant has received notice of the intended modification (this, after all, should be the assignee’s requirement not the Landlord’s).  For even more certainty, the landlord could require the assigning tenant to execute a separate guarantee of the assigned lease.  A savvy tenant may require that it be held only to the original lease requirements (e.g., not rent increases).  Exhibit D also provides samples of such compromises.  

6.
Dealing with the Changing Economy

6.1
Up Markets:  Profits and Recapture Clauses.  Suppose that the Tenant has the right under the lease to sublet or assign and, at the time it decides to sublet or assign, market rents have increased?  The parties may want to decide in the lease who is entitled to the upside profit of sublease or assignment rents.  
From the landlord’s perspective, she makes a living speculating on real estate and so should be the one to profit from a sublease/assignment in an up market.  Furthermore, she’s the one who’s taken the risk on the building and should be the one to profit from it.  If she agrees to share sublease/assignment profits with the tenant, she will want to be sure that her percentage share of the profits includes all form of consideration for the sublease or assignment (e.g., lump sum payment in addition to monthly rent).  For a sample clause allocating profits to the landlord, see Exhibit E.  

The tenant, of course, would prefer to keep all of the sublease/assignment profits.  He may argue that without at least a percentage share of the profits, there is little incentive for him to sublet or assign in an up market.  The tenant will want to be sure that before there is any split of profits with landlord, his costs of subletting are first subtracted from profits.  The parties may carefully negotiate the items that tenant may subtract prior to the split.  Costs that the tenant may want subtracted from sublease/assignment profits before such profits are shared with or transferred to the landlord include the following:  

· leasing commissions (landlord may require these be reasonable and at market)

· design fees and tenant improvement costs incurred by tenant in preparing the space for the transferee

· legal fees

· advertising and marketing costs
· economic concessions provided by tenant in connection with the transfer (e.g., free rent, planning allowance, lease takeover payments, moving expenses, etc.)
· certain “vacancy costs,” meaning the rent and other amounts paid by tenant during the time that the space is vacant
See the optional text in Exhibit E for an example of how to write these carve-outs.  The above items are often negotiated between the parties, with landlords reluctant to agree to credit back more than leasing commissions and tenant improvement costs.  A careful landlord will not allow the tenant to deduct these out of the first “excess rent” payments, but rather will require that tenant amortize these costs and recover them over the term of the sublease.  

Another way for the landlord to get the benefit of increased rents in an up market is through a recapture clause.  A sample recapture clause is attached as Exhibit F.  This clause allows the landlord the right to recapture the space if tenant asks to assign or sublet.  Once it recaptures the space, the landlord can re-let it at the higher market price.  This risk may worry the tenant, who for example may value the right to sublet for a short term with respect to space that it expects to need in the future, without the risk of losing the space to the landlord.  As a compromise, the tenant may ask for the right to withdraw its request to sublet or assign should landlord exercise its recapture right, or may ask that the recapture right only apply to subleases/assignments over a certain square footage or lasting a certain number of years.  

6.2
Down Markets.  If market rents go down, the landlord may want to be sure that a tenant won’t offer its space for sublease or assignment at a rate lower than landlord’s asking price.  If the tenant can undercut landlord’s asking rents, the tenant might be more likely to land the scarce tenant in a down market.  See Exhibit G for a sample clause along these lines.  Tenants really hate this one.  After all, this could completely do away with its right to sublet the space for less than its own rent as a last ditch attempt to cut costs or save a business.  Tenants frequently have to offer sublease space at a discount to the original rental rate because of the risks that subtenants face (e.g., difficulty in obtaining services from the landlord and the risk of a termination of the sublease if the lease terminates) .  As a compromise, the landlord may agree to only enforce this clause it the building is over a certain percentage vacant (e.g. 10%).  

The landlord may also protect its ability to obtain tenants for other spaces by prohibiting the tenant from subletting or assigning to other tenants in the building or to prospective tenants with whom landlord has been negotiating.  The landlord may also require that tenant use landlord or landlord’s broker to locate a subtenant or assignee.  

7.
Drafting the Assignment or Sublease

7.1 Drafting the Assignment.  The tenant or assignor usually drafts the assignment.  Landlord’s counsel should resist drafting the assignment, as neither the tenant nor the assignee is his client.  The assignment typically includes: (a) basic representations and warranties by the tenant; (b) an allocation of responsibility for lease obligations between tenant and assignee; and (c) landlord’s consent to the assignment.  See Exhibit M for several sample assignments.
The assignee should request that the tenant provide certain representations and warranties in the assignment (ideally, the assignee would like similar representations and warranties from the landlord, but a landlord is likely to resist such a request).  Specifically, the assignee wants tenant’s assurances that tenant has provided the assignee with a true, correct and complete copy of the lease, that the lease is in full force and effect, and that the lease has not been modified, supplemented or amended except as expressly set forth in the assignment.  The assignee wants tenant to warrant that neither tenant nor landlord is in default under the lease and that tenant has no knowledge of any fact or condition which, with notice or lapse of time or both, would constitute such a default.  The assignee also wants tenant to warrant that it has not assigned, transferred or delegated any of its rights or duties under the lease.

Both the tenant and assignee want the assignment to allocate responsibility between the parties.  The assignee does not want to take responsibility for pre-assignment costs, such as an underpayment of CAM expenses by tenant.  The tenant wants to ensure that the assignee is responsible for all post-assignment costs.  Both parties are likely to require an indemnification provision in the assignment that protects them from liability for the other party’s negligence or willful misconduct. 
The assignment should exclude any provisions in the lease that are solely for the benefit of the tenant.  For example, options to extend the lease term and rights of first refusal are often exclusively for the benefit of the tenant and non-transferable.

Unless the assignment is a permitted transfer that does not require landlord’s consent, the assignment must either include a landlord’s consent clause or incorporate a separate landlord’s consent agreement.  If the assignment includes a landlord’s consent clause, the landlord must sign the assignment agreement.  The landlord wants language in the consent specifically stating that landlord’s consent to the assignment does not release tenant from liability under the lease.  Exhibit L provides a sample landlord’s consent to assignment.

7.2 Drafting the Sublease.  The tenant or sublandlord usually drafts the sublease using one of three approaches.  The simplest approach is for the sublandlord to incorporate the lease in its entirety.  This approach, while quick and efficient, is problematic in that it fails to allocate the rights and obligations of the landlord, sublandlord and subtenant and is likely to incorporate terms into the sublandlord – subtenant relationship that do not belong there (such as the limitation of landlord’s liability to its equity interest in the building/project).  A second approach is for the sublandlord to create a new sublease that restates all of the applicable terms in the lease and provides new terms.  This approach is also problematic in that it is highly inefficient, encourages renegotiation of lease provisions and increases the risk that a provision in the sublease will contradict the lease.  The third and best approach is an approach that incorporates applicable lease provisions, excludes inapplicable lease provisions and provides new terms that clarify the relationship between the parties.  The following describes some of the new terms commonly provided in sublease agreements.
Sublandlord Representations and Warranties.  The subtenant generally requires that the sublandlord provide certain representations and warranties in the sublease.  Some of these representations and warranties are comparable to those required by assignees in an assignment.  The subtenant wants sublandlord’s assurances that the sublandlord has provided the subtenant with a true, correct and complete copy of the lease, that the lease is in full force and effect, and that the lease has not been modified, supplemented or amended except as expressly set forth in the sublease.  The subtenant wants the sublandlord to warrant that neither sublandlord nor landlord is in default under the lease and that sublandlord has no knowledge of any fact or condition which, with notice or lapse of time or both, would constitute such a default.  The subtenant also wants the sublandlord to warrant that it has not assigned, transferred or delegated any of its rights or duties under the sublease.


In addition, the subtenant wants the sublandlord to represent and warrant that: (a) sublandlord will not commit or suffer any act or omission that will result in a violation of or a default under the lease; (b) sublandlord will use its best efforts to cause landlord to perform its obligations under the lease with respect to the premises and to give any required consents under the lease for the benefit of subtenant; (c) sublandlord will deliver to subtenant a copy of any notice received by landlord relating to the premises within a specified period of time; (d) subtenant shall have the right to cure any default by sublandlord on or before the date sublandlord’s applicable cure period expires and sublandlord shall reimburse subtenant for any expenses incurred in curing such default; and (e) sublandlord shall not amend or terminate the lease, or surrender any portion of the premises, without subtenant’s prior written consent. 

Sublease Premises.  The sublease should specify that portion of the leased premises that sublandlord is subleasing to subtenant.
Sublease Term.  The sublease should define the sublease term.  The sublease term must be less than the lease term (even if only by one day) to ensure that a court does not reclassify the sublease as an assignment.  Sheridan v. O.E. Doherty, Inc., 106 Wash. 561, 181 P. 16 (1919); Gazzam v. Young, 114 Wash. 66, 194 P. 810 (1921); Hockersmith v. Sullivan, 71 Wash. 244, 128 P. 222 (1912).
Rent and Other Expenses.  The sublease should establish the amount of rent and other expenses owed by subtenant under the sublease. 
Provision of Services.  The sublease should list those services being provided to subtenant and establish whether those services shall be provided by landlord or sublandlord.
Condition of Premises.  Similar to a lease, the sublease should describe the sublease premises condition and any applicable improvements or allowances to be provided by sublandlord.

Insurance, Waiver of Subrogation.  The sublease should require subtenant and sublandlord to maintain insurance during the sublease term that complies with the lease and requirements of the parties to the sublease.  Additionally, both sublandlord and subtenant should require a waiver of subrogation; ideally, the waiver of subrogation would include landlord as well. 

Indemnities.  Both sublandlord and subtenant should request an indemnification provision in the sublease that at least protects them from liability for the other party’s negligence or willful misconduct.
Notice.  The sublease should list the addresses to which rent and any notices can be sent.
Landlord’s Consent.  Unless the sublease is a permitted transfer that does not require landlord’s consent, the sublease must either include a landlord’s consent clause or incorporate a separate landlord’s consent agreement.  If the sublease includes a landlord’s consent clause, the landlord must sign the sublease.  Exhibit K provides a sample landlord’s consent to sublease.
The sublease should not only add new provisions, but should exclude those provisions in the lease that do not apply to the sublease.  Common examples include provisions establishing rent, the lease term, brokerage fees and any tenant improvement allowance.  The subtenant should also request the exclusion of any lease provision that limits landlord’s liability to landlord’s interest in the building or project area.  The sublandlord has no interest in the building or project area and would have no liability under such a provision.
EXHIBIT A
SAMPLE CLAUSES IN WHICH QUALIFICATIONS ARE PLACED ON

LANDLORD’S OBLIGATION TO BE REASONABLE

Sample #1:  Simple clause qualifying landlord’s obligation to be reasonable:
Tenant shall not assign or encumber any or all of its interest in this Lease or the Premises, or sublease all or any part of the Premises, or allow any other person or entity (except Tenant's authorized representatives, employees, invitees, or guests) to occupy or use all or any part of the Premises without first obtaining Landlord's written consent, which consent shall not be unreasonably withheld for tenants meeting Landlord's then-existing standards for creditworthiness and use.  

Sample #2:  More detailed clause with greater landlord protections:

Tenant shall not assign or encumber any or all of its interest in this Lease or the Premises, or sublease all or any part of the Premises, or allow any other person or entity (except Tenant's authorized representatives, employees, invitees, or guests) to occupy or use all or any part of the Premises without first obtaining Landlord's written consent.  Such consent shall not be unreasonably withheld, conditioned or delayed, except:  (i) Landlord may withhold its consent if in Landlord's reasonable judgment occupancy by any proposed assignee, subtenant, or other transferee (A) would materially interfere with the maintenance and operation of a first-class office building due to the nature of the proposed occupant’s business or manner of conducting business or its experience or reputation in the community; or (B) is likely to cause disturbance to the normal use and occupancy of the Building for tenants other than Tenant; (ii) Landlord may withhold in its absolute and sole discretion consent to any mortgage, hypothecation, pledge, or other encumbrance of any interest in this Lease or the Premises by Tenant or any subtenant; (iii) Landlord may withhold its consent to the extent it deems necessary to comply with any restriction on use of the Premises, the Building, or the Land contained in any applicable laws or in any lease, mortgage, or other agreement or instrument by which the Landlord is bound or to which any of such property is subject existing as of the date of full execution of this Lease.

Sample #3:  Very detailed clause with even greater landlord protections:
Tenant shall not assign or encumber any or all of its interest in this Lease or the Premises, or sublease all or any part of the Premises, or allow any other person or entity (except Tenant's authorized representatives, employees, invitees, or guests) to occupy or use all or any part of the Premises (any of which events being a "Transfer" for purposes of this Section __) without first obtaining Landlord's written consent, which shall not be unreasonably withheld if all of the following conditions precedent are fully and completely satisfied:



(a)
The proposed Transferee is at least as creditworthy as Tenant when Tenant entered into this Lease, and satisfies Landlord's then-current credit standards for tenants of the Building, and in Landlord's opinion has the financial strength and stability to perform all obligations under this Lease to be performed by Tenant as and when they fall due.



(b)
The proposed Transferee will use the Premises for a purpose which in Landlord's opinion (i) is lawful, (ii) is consistent with the permitted use of the Premises under this Lease, (iii) is consistent with the general character of business carried on by tenants of a first class office building, (iv) does not conflict with any exclusive rights or covenants not to compete in favor of any other tenant or proposed tenant in the Building, (v) will not increase the likelihood of damage or destruction, (vi) will not increase the rate of wear and tear to the Premises or common areas, (vii) will not likely cause an increase in insurance premiums for insurance policies applicable to the Building (unless the proposed Transferee agrees to pay such additional cost), and (viii) will not require new tenant improvements incompatible with then existing Building systems and components.



(c)
Tenant pays Landlord's reasonable attorneys' fees and costs incurred in connection with negotiation, review and processing of the Transfer, plus a processing fee not to exceed Five Hundred Dollars ($500.00) for each such request.



(d)
Landlord is paid any increase in the Security Deposit required by Landlord and permitted by law.



(e)
At the time of the proposed Transfer, Tenant is not in default under or in breach of any term provision or covenant of this Lease.



(f)
At least seventy-five percent (75%) of the rentable area of the Building is leased to paying tenants.



(g)
The Transfer will not otherwise have or cause a material adverse impact on Landlord's interests in the Building or the Premises.

Tenant shall have the burden of demonstrating that each of the foregoing conditions is satisfied.  No Transfer shall relieve Tenant of any liability under this Lease.  Consent to any Transfer shall not operate as a waiver of the necessity of a consent to any subsequent Transfer, and the terms of such consent shall be binding upon any Person holding by, under or through Tenant.

EXHIBIT B

SAMPLE PERMITTED TRANSFEREE CLAUSES

Sample #1:  Simple permitted transferee clause:
Tenant shall have the right, without Landlord's consent, but with notice to Landlord, to assign this Lease or sublet all or a portion of the Premises to any parent, subsidiary, affiliate or successor of Tenant, to any person, firm or corporation which shall be controlled by, under the control of, or under common control with Tenant, or to any entity into which Tenant may be merged or consolidated or which purchases all or substantially all of the assets of Tenant.  

Sample #2:  More detailed permitted transferee clause offering the landlord greater protections:
Anything contained in this Section ___ to the contrary notwithstanding, Landlord hereby consents to an assignment of this Lease, or a subletting of all or part of the Premises, to (a) the parent of Tenant or to a wholly-owned subsidiary of Tenant or of such parent, (b) any corporation or other entity into which or with which Tenant may be merged or consolidated, provided that the net worth of the resulting entity is at least equal to the greater of (i) the net worth of Tenant on the date hereof, or (ii) the net worth of Tenant immediately prior to such merger or consolidation, or (c) any entity to which Tenant sells all or substantially all of its assets, provided that such entity expressly assumes all of Tenant's obligations hereunder.  Transfer of all or any portion of the ownership of stock in Tenant shall not be deemed an assignment of this Lease if such transfer is made (x) pursuant to or in connection with an initial public offering or any subsequent offering of the stock of Tenant, or (y) once the stock of Tenant is publicly traded on a recognized public stock exchange.  Landlord agrees that its recapture or lease termination rights set forth elsewhere in this Section°___ shall not apply to or arise in connection with any transaction described in this Section ___.  

EXHIBIT C

SAMPLE CLAUSE DECLARING CERTAIN OWNERSHIP TRANSFERS

TO BE AN ASSIGNMENT

If Tenant is a partnership, a withdrawal or change, voluntary, involuntary or by operation of law of any partner, or the dissolution of the partnership, shall be deemed a voluntary assignment. If Tenant consists of more than one person, a purported assignment, voluntary or involuntary or by operation of law from one person to the other shall be deemed a voluntary assignment.  If Tenant is a corporation, partnership, limited liability company, or other business entity, any dissolution, merger, consolidation or other reorganization of Tenant, or sale or other transfer of 25% or more of the equity interests of Tenant, or the sale of at least 25% of the value of the assets of Tenant shall be deemed a voluntary assignment. The requirements of this paragraph shall not apply to corporations the stock of which is traded through an exchange or over the counter.  

EXHIBIT D

SAMPLE CLAUSE PROTECTING LANDLORD FROM

INADVERTENT RELEASE OF ASSIGNOR

The joint and several liability of Tenant named herein and any immediate and remote successor in interest of Tenant (by assignment or otherwise), and the due performance of the obligations of this Lease on Tenant’s part to be performed or observed, shall not in any way be discharged, released or impaired by any (a) agreement that modifies any of the rights or obligations of the parties under this Lease, (b) stipulation that extends the time within which an obligation under this Lease is to be performed, (c) waiver of the performance of an obligation required under this Lease, or (d) failure to enforce any of the obligations set forth in this Lease.  

The following optional text may be added as a compromise to the tenant:

However, in no way shall Tenant be bound by any additions or modifications to the Lease that enlarge, expand or increase Tenant’s liability or obligations thereunder (e.g., an increase in rent or expansion of the Premises), except for an exercise of the following options under the Lease:  [reference any options to extend, expand, etc., that are granted the tenant under the Lease and that may be exercised by the transferee].  

EXHIBIT E

SAMPLE CLAUSE ALLOCATING SUBLEASE/ASSIGNMENT PROFITS

TO THE LANDLORD

If Landlord shall consent to any assignment of this Lease, Tenant shall pay to Landlord, as additional rent, __________ percent (___%) of all sums and other considerations payable to and for the benefit of Tenant by the assignee on account of the assignment, as and when such sums and other consideration are due and payable by the assignee to or for the benefit of Tenant (or, if Landlord so requires, and without any release of Tenant's liability for the same, Tenant shall instruct the assignee to pay such sums and other consideration directly to Landlord).  If for any proposed sublease Tenant receives rent or other consideration, either initially or over the term of the sublease, in excess of the rent called for hereunder or, in case of the sublease of a portion of the Premises, in excess of such rent fairly allocable to such portion, after appropriate adjustments to assure that all other payments called for hereunder are taken into account, Tenant shall pay to Landlord as additional rent hereunder __________ percent (___%) of the excess of each such payment of rent or other consideration received by Tenant promptly after its receipt.  

Optional text allowing the tenant to recoup certain costs:  

Notwithstanding the foregoing, prior to Landlord being entitled to any excess rent or other sums received by Tenant, Tenant shall be entitled to recover such amounts as it may have incurred in subleasing or assignment this lease, including leasing commissions, tenant improvement costs, reasonable legal fees, buy-out or lease takeover payments and rent payable during the period from Tenant's vacation of the Premises to such assignee or subtenant, commencement of paying rent and similar expenses payable in connection with such assignment or sublease.  

EXHIBIT F

SAMPLE RECAPTURE CLAUSE

If Tenant requests Landlord's consent to any assignment of this Lease or any subletting of all or substantially all (in the aggregate) of the Premises, Landlord shall have the right, to be exercised by giving written notice to Tenant within thirty (30) days of receipt by Landlord of Tenant’s request, to terminate this Lease effective as of the date Tenant proposes to assign this Lease or sublet all or a portion of the Premises.  Landlord's right to terminate this Lease as to all or a portion of the Premises on assignment or subletting shall not be extinguished with respect to any subsequent assignment or subletting as a result of Landlord's consent to the assignment of this Lease or a subletting of all or a portion of the Premises or Landlord's failure to exercise this right with respect to any assignment or subletting.  Tenant understands and acknowledges that this option to terminate this Lease, rather than approve the assignment thereof or the subletting of all or any portion of the Premises, is a material inducement for Landlord's agreeing to lease the Premises to Tenant upon the terms and conditions herein set forth.
Optional text:  

Notwithstanding the foregoing, Landlord’s recapture right pursuant to the foregoing sentence shall not apply to a sublease if (a) the term of the sublease ends at least 1 year prior to the end of the term of the Lease and contains no extension rights, and (b) the total rentable area subleased, including the sublease at issue, will be less than 80% of the Premises.

EXHIBIT G

SAMPLE CLAUSE REQUIRING TENANT TO SUBLEASE AT

LANDLORD’S CURRENT RATES, AND OFFERING OTHER

PROTECTIONS TO LANDLORD

As a condition for granting its consent to any assignment, encumbrance or sublease, Landlord may require that the rent payable by such assignee or sublessee is at Landlord’s then current rental rate for the Premises or comparable premises in the Building, but not less than the then current Rent under this Lease and may require that the assignee or sublessee remit directly to Landlord on a monthly basis, all moneys due to Tenant by said assignee or sublessee.  Also as a condition to Landlord's consent to any sublease, such sublease shall provide that it is subject and subordinate to this Lease and to all mortgages; that Landlord may enforce the provisions of the sublease, including collection of rent; that in the event of termination of this Lease for any reason, including without limitation a voluntary surrender by Tenant, or in the event of any reentry or repossession of the Premises by Landlord, Landlord may, at its option, either (1) terminate the sublease or (2) take over all of the right, title and interest of Tenant, as sublessor, under such sublease, in which case such sublessee shall attorn to Landlord, but that nevertheless Landlord shall not (1) be liable for any previous act or omission of Tenant under such sublease, (2) be subject to any defense or offset previously accrued in favor of the sublessee against Tenant, or (3) be bound by any previous modification of any sublease made without Landlord's written consent, or by any previous prepayment by sublessee of more than one month's payment of Base Monthly Rent.  
EXHIBIT H

SAMPLE ASSIGNMENT/SUBLETTING CLAUSE

PRO-LANDLORD

X.
ASSIGNMENT OR SUBLEASE.  


X.1
Tenant shall not assign or encumber any or all of its interest in this Lease or the Premises, or sublease all or any part of the Premises, or allow any other person or entity to occupy or use all or any part of the Premises, without first obtaining Landlord's written consent, which Landlord may withhold or condition in its sole discretion.  No assignment or sublease shall release Tenant from the obligation to perform all obligations under this Lease. Any assignment, encumbrance or sublease without Landlord's written consent shall be voidable and at Landlord's election, shall constitute a default.  


X.2
As a condition for granting its consent to any assignment, encumbrance or sublease, Landlord may require that the rent payable by such assignee or sublessee is at Landlord’s then current rental rate for the Premises or comparable premises in the Building, but not less than the then current Rent under this Lease and may require that the assignee or sublessee remit directly to Landlord on a monthly basis, all moneys due to Tenant by said assignee or sublessee.  Landlord may condition consent to an assignment or subletting hereunder on an increase in the amount of the Security Deposit or on receipt of personal guarantees of the assignee's or sublessee's obligations under this Lease.  If Landlord consents to an assignment or subletting hereunder and this Lease contains any renewal options, expansion options, rights of first refusal, rights of first negotiation or any other rights or options pertaining to additional space in the Project, such rights and/or options shall not run to the assignee or subtenant, it being agreed by the parties hereto that any such rights and options are personal to Tenant named herein and may not be transferred.  Also as a condition to Landlord's consent to any sublease, such sublease shall provide that it is subject and subordinate to this Lease and to all mortgages; that Landlord may enforce the provisions of the sublease, including collection of rent; that in the event of termination of this Lease for any reason, including without limitation a voluntary surrender by Tenant, or in the event of any reentry or repossession of the Premises by Landlord, Landlord may, at its option, either (1) terminate the sublease or (2) take over all of the right, title and interest of Tenant, as sublessor, under such sublease, in which case such sublessee shall attorn to Landlord, but that nevertheless Landlord shall not (1) be liable for any previous act or omission of Tenant under such sublease, (2) be subject to any defense or offset previously accrued in favor of the sublessee against Tenant, or (3) be bound by any previous modification of any sublease made without Landlord's written consent, or by any previous prepayment by sublessee of more than one month's payment of Base Monthly Rent.  No consent to an assignment, encumbrance or sublease shall constitute a further waiver of the provisions of this Article X.  

X.3
The joint and several liability of Tenant named herein and any immediate and remote successor in interest of Tenant (by assignment or otherwise), and the due performance of the obligations of this Lease on Tenant’s part to be performed or observed, shall not in any way be discharged, released or impaired by any (a) agreement that modifies any of the rights or obligations of the parties under this Lease, (b) stipulation that extends the time within which an obligation under this Lease is to be performed, (c) waiver of the performance of an obligation required under this Lease, or (d) failure to enforce any of the obligations set forth in this Lease.  


X.4
If Tenant is a partnership, a withdrawal or change, voluntary, involuntary or by operation of law of any partner, or the dissolution of the partnership, shall be deemed a voluntary assignment. If Tenant consists of more than one person, a purported assignment, voluntary or involuntary or by operation of law from one person to the other shall be deemed a voluntary assignment.  If Tenant is a corporation, partnership, limited liability company, or other business entity, any dissolution, merger, consolidation or other reorganization of Tenant, or sale or other transfer of 25% or more of the equity interests of Tenant, or the sale of at least 25% of the value of the assets of Tenant shall be deemed a voluntary assignment.

X.5
As part of its request for Landlord’s consent to a Transfer, Tenant shall provide Landlord with financial statements for the proposed transferee, a complete copy of the proposed assignment, sublease and other contractual documents and such other information as Landlord may reasonably request.  All rent or other consideration received by Tenant from its subtenants in excess of the Rent payable by Tenant to Landlord under this Lease shall be paid to Landlord, or any sums to be paid by an assignee to Tenant in consideration of the assignment of this Lease shall be paid to Landlord.  In lieu of granting consent to any proposed assignment, subletting or other transfer for which Tenant is required to obtain Landlord’s consent, Landlord reserves the right to terminate this Lease or, in the case of subletting of less than all the Premises, to terminate this Lease with respect to such portion of the Premises, as of the proposed effective date of such assignment, subletting or other transfer, in which event Landlord may enter into the relationship of landlord and tenant with such proposed transferee.  If Tenant requests Landlord to consent to a proposed assignment or subletting, Tenant shall pay to Landlord, whether or not consent is ultimately given, One Hundred Dollars ($100) or Landlord's attorney's fees incurred in connection with such request, whichever is greater.

X.6
No interest of Tenant in this Lease shall be assignable by involuntary assignment through operation of law (including without limitation the transfer of this Lease by testacy or intestacy).  Each of the following acts shall be considered an involuntary assignment: (a) if Tenant is or becomes bankrupt or insolvent, makes an assignment for the benefit of creditors, or institutes proceedings under the Bankruptcy Act in which Tenant is the bankrupt; or if Tenant is a partnership or consists of more than one person or entity, if any partner of the partnership or other person or entity is or becomes bankrupt or insolvent, or makes an assignment for the benefit of creditors; or (b) if a writ of attachment or execution is levied on this Lease; or (c) if in any proceeding or action to which Tenant is a party, a receiver is appointed with authority to take possession of the Premises.  An involuntary assignment shall constitute a default by Tenant and Landlord shall have the right to elect to terminate this Lease, in which case this Lease shall not be treated as an asset of Tenant.
EXHIBIT I

SAMPLE ASSIGNMENT/SUBLETTING CLAUSE

PRO-TENANT

X.
ASSIGNMENT OR SUBLEASE.  


X.1
Tenant shall not assign or encumber any or all of its interest in this Lease or the Premises, or sublease all or any part of the Premises, or allow any other person or entity to occupy or use all or any part of the Premises, without first obtaining Landlord's consent, which consent shall not be unreasonably withheld, conditioned or delayed by Landlord.  Landlord shall be deemed to have consented if Landlord does not respond to Tenant's request within fifteen (15) days after Tenant requests consent.  Landlord hereby agrees that, upon subleasing or assigning the Lease, Tenant shall be fully released from all of its obligations under this Lease.  


X.2
Landlord's consent or refusal of consent shall be in writing and, if Landlord refuses consent, the reasons for refusal shall be stated with particularity.  Landlord's consent to an assignment shall be accompanied by a statement addressed to Tenant and the assignee or subtenant, upon which statement Tenant and the assignee or subtenant may conclusively rely, stating that Tenant is not in default under the Lease (or setting forth in what respects Tenant is in default), that this Lease has not been amended or modified (or setting forth such amendments or modifications), the expiration date of this Lease, and the date to which Rent has been paid.

X.3
Tenant shall have the right, without Landlord's consent, but with notice to Landlord, to assign this Lease or sublet all or a portion of the Premises to any parent, subsidiary, affiliate or successor of Tenant, to any person, firm or corporation which shall be controlled by, under the control of, or under common control with Tenant, or to any entity into which Tenant may be merged or consolidated or which purchases all or substantially all of the assets of Tenant.  

X.4
All rent or other consideration received by Tenant from its subtenants in excess of the Rent payable by Tenant to Landlord under this Lease shall be for Tenant’s benefit, as shall any sums to be paid by an assignee to Tenant in consideration of the assignment of this Lease.  

EXHIBIT J

SAMPLE ASSIGNMENT/SUBLETTING CLAUSE

FALLS SOMEWHERE BETWEEN PRO-LANDLORD AND PRO-TENANT

X.
ASSIGNMENT OR SUBLEASE.  


X.1
Tenant shall not assign or encumber any or all of its interest in this Lease or the Premises, or sublease all or any part of the Premises, or allow any other person or entity to occupy or use all or any part of the Premises, without first obtaining Landlord's consent, which consent shall not be unreasonably withheld, conditioned or delayed for tenants meeting Landlord's then-existing reasonable standards for creditworthiness and use.  No assignment or sublease shall release Tenant from the obligation to perform all obligations under this Lease. Any assignment, encumbrance or sublease without Landlord's written consent shall be voidable and at Landlord's election, shall constitute a default.  


X.2
If at the time of requesting Landlord’s consent hereunder, the Building is greater than ten percent (10%) vacant, then as a condition for granting its consent to any assignment, encumbrance or sublease, Landlord may require that the rent payable by such assignee or sublessee is at Landlord’s then current rental rate for the Premises or comparable premises in the Building, but not less than the then current Rent under this Lease.  Landlord may also require that the assignee or sublessee remit directly to Landlord on a monthly basis, all moneys due to Tenant by said assignee or sublessee.  Also as a condition to Landlord's consent to any sublease, such sublease shall provide that it is subject and subordinate to this Lease and to all mortgages; that Landlord may enforce the provisions of the sublease, including collection of rent; that in the event of termination of this Lease for any reason, including without limitation a voluntary surrender by Tenant, or in the event of any reentry or repossession of the Premises by Landlord, Landlord may, at its option, either (1) terminate the sublease or (2) take over all of the right, title and interest of Tenant, as sublessor, under such sublease, in which case such sublessee shall attorn to Landlord, but that nevertheless Landlord shall not (1) be liable for any previous act or omission of Tenant under such sublease, (2) be subject to any defense or offset previously accrued in favor of the sublessee against Tenant, or (3) be bound by any previous modification of any sublease made without Landlord's written consent, or by any previous prepayment by sublessee of more than one month's payment of Base Monthly Rent.  No consent to an assignment, encumbrance or sublease shall constitute a further waiver of the provisions of this Article X.  

X.3
The joint and several liability of Tenant named herein and any immediate and remote successor in interest of Tenant (by assignment or otherwise), and the due performance of the obligations of this Lease on Tenant’s part to be performed or observed, shall not in any way be discharged, released or impaired by any (a) agreement that modifies any of the rights or obligations of the parties under this Lease, (b) stipulation that extends the time within which an obligation under this Lease is to be performed, (c) waiver of the performance of an obligation required under this Lease, or (d) failure to enforce any of the obligations set forth in this Lease.  However, in no way shall Tenant be bound by any additions or modifications to the Lease that enlarge, expand or increase Tenant’s liability or obligations thereunder (e.g., an increase in rent or expansion of the Premises), except for an exercise of the following options under the Lease:  _________________.  


X.4
If Tenant is a partnership, a withdrawal or change, voluntary, involuntary or by operation of law of any partner, or the dissolution of the partnership, shall be deemed a voluntary assignment. If Tenant consists of more than one person, a purported assignment, voluntary or involuntary or by operation of law from one person to the other shall be deemed a voluntary assignment.  If Tenant is a corporation, partnership, limited liability company, or other business entity, any dissolution, merger, consolidation or other reorganization of Tenant, or sale or other transfer of 25% or more of the equity interests of Tenant, or the sale of at least 25% of the value of the assets of Tenant shall be deemed a voluntary assignment. The requirements of this Section X.4 shall not apply to corporations the stock of which is traded through an exchange or over the counter.  Anything contained in this Section X to the contrary notwithstanding, Landlord hereby consents to an assignment of this Lease, or a subletting of all or part of the Premises, to (a) the parent of Tenant or to a wholly-owned subsidiary of Tenant or of such parent, (b) any corporation or other entity into which or with which Tenant may be merged or consolidated, provided that the net worth of the resulting entity is at least equal to the greater of (i) the net worth of Tenant on the date hereof, or (ii) the net worth of Tenant immediately prior to such merger or consolidation, or (c) any entity to which Tenant sells all or substantially all of its assets, provided that such entity expressly assumes all of Tenant's obligations hereunder.  Transfer of all or any portion of the ownership of stock in Tenant shall not be deemed an assignment of this Lease if such transfer is made (x) pursuant to or in connection with an initial public offering or any subsequent offering of the stock of Tenant, or (y) once the stock of Tenant is publicly traded on a recognized public stock exchange.  Landlord agrees that its recapture or lease termination rights set forth elsewhere in this Section°X shall not apply to or arise in connection with any transaction described in this Section X.4.  

X.5
Fifty percent (50%) of any consideration received by Tenant from its subtenants in excess of the Rent payable by Tenant to Landlord under this Lease shall be paid to Landlord, or any sums to be paid by an assignee to Tenant in consideration of the assignment of this Lease shall be paid to Landlord.  Tenant shall be entitled to deduct from such excess amounts its [reasonable, market leasing commissions and tenant improvement costs, provided that the same shall be amortized over the term of the sublease or assignment.] OR [its leasing commissions, tenant improvement costs, reasonable legal fees, buy-out or lease takeover payments and rent payable during the period from Tenant's vacation of the Premises to such assignee or subtenant’s commencement of paying rent and similar expenses payable in connection with such assignment or sublease.]  In lieu of granting consent to any proposed assignment, subletting or other transfer for which Tenant is required to obtain Landlord’s consent, Landlord reserves the right to terminate this Lease or, in the case of subletting of less than all the Premises, to terminate this Lease with respect to such portion of the Premises, as of the proposed effective date of such assignment, subletting or other transfer, in which event Landlord may enter into the relationship of landlord and tenant with such proposed transferee.  Notwithstanding the foregoing, Landlord’s recapture right pursuant to the foregoing sentence shall not apply to a sublease if (a) the term of the sublease ends at least 1 year prior to the end of the term of the Lease and contains no extension rights, and (b) the total rentable area subleased, including the sublease at issue, will be less than 80% of the Premises. Furthermore, if Landlord opts to exercise its recapture right pursuant to this paragraph, Tenant may upon receipt of such notice withdraw its request to assign or sublease and this Lease shall continue in full force.  If Tenant requests Landlord to consent to a proposed assignment or subletting, Tenant shall pay to Landlord, whether or not consent is ultimately given, $100 or Landlord's reasonable attorney's fees incurred in connection with such request, which shall not exceed $1,000 per assignment or sublease, whichever is greater.  
X.6
No interest of Tenant in this Lease shall be assignable by involuntary assignment through operation of law (including without limitation the transfer of this Lease by testacy or intestacy).  Each of the following acts shall be considered an involuntary assignment: (a) if Tenant is or becomes bankrupt or insolvent, makes an assignment for the benefit of creditors, or institutes proceedings under the Bankruptcy Act in which Tenant is the bankrupt; or if Tenant is a partnership or consists of more than one person or entity, if any partner of the partnership or other person or entity is or becomes bankrupt or insolvent, or makes an assignment for the benefit of creditors; or (b) if a writ of attachment or execution is levied on this Lease; or (c) if in any proceeding or action to which Tenant is a party, a receiver is appointed with authority to take possession of the Premises.  An involuntary assignment shall constitute a default by Tenant and Landlord shall have the right to elect to terminate this Lease, in which case this Lease shall not be treated as an asset of Tenant.
EXHIBIT K

SAMPLE CONSENT OF LANDLORD TO SUBLEASE

This Landlord’s Consent, (this "Consent") dated the ____ day of _____, 2000 is by and between ___________________ (“Landlord”), _______________________ (“Tenant"), and _________________ (“Subtenant”).

RECITALS

_____________________________, is Landlord under that certain Lease with ______________, as Tenant, dated _______________, as modified by ____________________ (the “Master Lease”) for premises comprised of a total of approximately _____________ rentable square feet of area and known as __________ (the “Premises”), located in the building at _______________________ (the “Building”).  Tenant wishes to sublease to ___________________ ("Subtenant"), pursuant to sublease dated ____________ (the “Sublease”) approximately rentable square feet of the Premises (the "Sublease Premises").

Landlord is willing to consent to such sublease on the terms and conditions set forth herein.

AGREEMENT

Now, therefore, for good and valuable consideration, the parties agree as follows:

1. Landlord consents to the Sublease on the terms and conditions set forth herein.
2. Tenant shall remain liable for the performance of all of the obligations arising under the Master Lease, as the same may be amended or modified from time to time, until the termination thereof.  As between Landlord and the Tenant, insofar as the specific terms, provisions or conditions of the Sublease purport to amend or modify or are in conflict with the specific terms, conditions or provisions of the Master Lease, the terms, conditions or provisions of the Master Lease shall govern and control.

3. The consent hereby given by Landlord does not constitute a waiver of the necessity of the consent by Landlord to any subsequent subleasing, in whole or in part, of the Premises or to any assignment of the Master Lease; nor shall this consent be deemed to modify in any way the terms and conditions of the Master Lease or to constitute agreement by Landlord with or acceptance by Landlord of any terms or provisions of any Sublease executed between Tenant and Subtenant.

4. No representation respecting the condition of the Premises or the Building has been made by the Landlord to the Subtenant.

5. Although Landlord has received a copy of the proposed Sublease between Tenant and Subtenant, it is not a party to that agreement and does not by executing this Consent agree to be bound by the terms thereof, such Sublease being an agreement between Tenant and Subtenant only.

6. Notwithstanding anything contained in the Sublease to the contrary, Landlord shall have no obligation to accept, consider, or respond to any request, inquiry, demand or other communication from Subtenant, whether of a type described in the Sublease, or otherwise.  In addition, Subtenant shall have no right to enforce any of the Tenant’s rights under the Lease against the Landlord, all of such rights being personal to the Tenant.  Nothing contained in this Consent, including but not limited to Subtenant’s undertaking to perform the duties, responsibilities and obligations of Tenant, as required by Section 9 of this Consent, shall create any duties, responsibilities or obligations of Landlord to Subtenant or any rights of Subtenant against Landlord, Subtenant’s rights being exclusively against Tenant.

7. Notwithstanding anything to the contrary contained in the Sublease, Landlord shall have no obligation to deliver any notices called for under the Sublease or the Lease to the Subtenant.  Landlord shall continue to deliver notices to the Tenant at the Premises in accordance with the Lease.

8. As stated in Subsection ___, of the Master Lease [insert any language on Landlord's right to excess rent]
9. With respect to all non-rent obligations under the Lease, Subtenant agrees to perform and fulfill all the terms, covenants, conditions, duties, responsibilities and obligations and to accept all liabilities of Tenant under the Lease with respect to the Sublease Premises as if Subtenant were the Tenant under the Lease (including but not limited to indemnifications of Landlord, rights of Landlord to be named as an additional insured, and releases of Landlord, all as contained in the Master Lease), all to the extent same arise after the date hereof.  This Consent shall not be effective unless Subtenant delivers to Landlord, prior to taking possession of the Sublease Premises, evidence that Subtenant is in full compliance with all insurance requirements of the Master Lease.

[THE FOLLOWING CLAUSE 10 IS OPTIONAL AND FOR THE LANDLORD’S BENEFIT.]

10. With respect to all rent obligations under the Master Lease, Subtenant agrees that Subtenant shall be jointly and severally liable with Tenant for all rent due under the Master Lease, and all parties agree that Subtenant may make any sublease payments by joint check to Landlord and Tenant.  Subtenant shall, simultaneously with full execution of this Consent, deposit with Landlord a Security Deposit in the amount of _____________, which shall be held by Landlord as security for Subtenant's full performance of its obligations under this Consent on the same terms and conditions as those set forth for Tenant's Security Deposit pursuant to paragraph ___ of the Master Lease. 

THIS CONSENT SHALL BE DEEMED EFFECTIVE ONLY UPON LANDLORD’S RECEIPT OF A FULLY EXECUTED ORIGINAL OF THIS DOCUMENT SIGNED BY ALL PARTIES.

[Insert signature blocks and acknowledgements.]

EXHIBIT L

SAMPLE CONSENT OF LANDLORD TO ASSIGNMENT


This LANDLORD’S CONSENT TO ASSIGNMENT (“Consent”) is executed as of this _____ day of ______________, ______, by and among ____________________ (“Assignor”), ________________ (“Assignee”) and ______________________ (“Landlord”).


WHEREAS, Assignor is a party to that certain Lease between Assignor, as tenant, and Landlord, as landlord, dated _____________ (the “Lease”), relating to the demised premises located at ______________________ (the “Premises”) more particularly described therein; and


WHEREAS, Assignor has agreed, among other things, to transfer and assign to Assignee all of Assignor’s right, title and interest in, to and under the Lease, and Assignee has agreed to accept and assume the obligations of Assignor under the Lease, upon the terms and conditions set forth herein.


WHEREAS, Assignor and Assignee have requested Landlord’s consent to assignment of the Lease.


ACCORDINGLY, the parties agree to the following:

1.
Landlord hereby consents to the assignment of the Lease to Assignee and in consideration thereof, Assignor confirms such assignment and Assignee confirms the assignment and Assignee's agreement to keep, perform and be bound by all the terms, covenants, conditions, and obligations contained in the Lease on the part of the Tenant to be kept and performed as though Assignee was the original Tenant thereunder from and after the ____day of ___________ (the “Assignment Date”).

2.
Notwithstanding this Assignment, Assignor shall remain fully liable for performance of all terms of the Lease, including any modifications or extensions thereto.  Assignor waives any right to notice of any modifications or extensions of the Lease.  No forebearance by Landlord shall relieve either Assignor or Assignee of any of their obligations under the Lease.

3.
This Assignment applies to this transaction only and does not constitute any consent to any further assignment of the Lease.


4.
Assignor, Assignee and Landlord acknowledge and agree that true, correct and complete copies of the Lease, including all amendments thereto, are attached hereto as “Exhibit A” and made a part hereof.  .


IN WITNESS WHEREOF, the parties hereto have executed this Assignment as of the date first written above, to be effective as of the date indicated above.

[Insert signature blocks and acknowledgements.]

EXHIBIT M

SAMPLE ASSIGNMENTS

[NOTE: This is a very simple assignment without contractual protections for any of the parties.]

 SEQ CHAPTER \h \r 1ASSIGNMENT AND ASSUMPTION AGREEMENT


THIS ASSIGNMENT dated as of ______, is executed and delivered by ______________ a ______________ ("Assignor"), to ______________, a _____________ ("Assignee").


For good and valuable consideration, the receipt and legal sufficiency of which is hereby acknowledged by Assignor, Assignor does hereby assign, transfer, grant, convey and set over unto Assignee and its successors and assigns, free and clear of any liens, charges and encumbrances of every and any kind and description, to have and to hold forever, all of Assignor's right, title, interest, obligations and duty of performance under the lease between Assignor and _________________, dated _____________, for premises located at __________________ (the "Lease").


IN WITNESS WHEREOF, Assignor has caused this Assignment to be duly executed and delivered on the date first above written.






Assignor:  _________________________






By:_________________________________






Name:  









Title:  





ACCEPTANCE AND ASSUMPTION

For good and valuable consideration, the receipt and legal sufficiency of which is hereby acknowledged by Assignee, Assignee hereby accepts the foregoing Assignment and agrees to assume and perform all duties and obligations to be performed by Assignor under the Lease, subject to the Landlord Consent to Assignment dated as of __________, by and among ________________, a _______________, Assignor and Assignee, accruing on and after the date of this Assignment.  


IN WITNESS WHEREOF, Assignee has caused this Acceptance and Assumption of the Assignment to be duly executed and delivered effective on the date first above written.






ASSIGNEE:  










By:_____________________________






Name:  










Title:  






[INSERT NOTARY BLOCKS]

[NOTE: This is a very pro-assignee form. It transfers renewal options to the assignee that might not transfer per the terms of the lease. It also contains representations and warranties from landlord and contemplates changes to the underlying lease.]

ASSIGNMENT AND ASSUMPTION OF LEASE

AND LANDLORD’S CONSENT
This ASSIGNMENT AND ASSUMPTION OF LEASE AND LANDLORD’S CONSENT (“Assignment”) is entered into this ____ day of _______, ________ by and among _________________________a ____________________ (“Assignee”), _________________________________, a _________________________ (“Assignor”) and ________________________(“Landlord”).

RECITALS
A. On or about ________ Assignor entered into that certain lease with Landlord, a true, correct and complete copy of which is attached hereto as Exhibit A (the “Lease”), for approximately ________ square feet of space in the ________ located at ________ (the “Premises”).  

B. As of the Effective Date (as hereinafter defined), Assignor desires to assign all of Assignor’s right, title and interest in and to the Lease to Assignee, wherein Assignee will become the tenant under the Lease and Assignee desires to accept such assignment.  

C. Landlord is willing to consent to this Assignment, release Assignor from liability under the Lease arising on and after the Effective Date and to modify and amend the Lease as more fully set forth herein.

AGREEMENT
NOW, THEREFORE, in consideration of the foregoing and the mutual covenants hereinafter set forth, the parties agree as follows:
1. Assignment and Assumption of Lease.  Effective as of _____, 200__ (the “Effective Date”), Assignor shall sell, transfer and assign to Assignee all of Assignor’s right, title and interest in and to the Lease, including, but not limited to the right to possession of the Premises and all security deposits held by Landlord.  As of the Effective Date, Assignee hereby accepts such assignment and assumes and agrees to perform the obligations under the Lease arising, on and after the Effective Date, subject to the terms and conditions set forth herein. 

2. Representations and Warranties of Assignor.  In consideration of Assignee’s acceptance and assumption of the Lease, as set forth herein, Assignor represents and warrants to Assignee as follows:
a. A true, correct and complete copy of the Lease, as modified or amended, is attached hereto as Exhibit A and the Lease constitutes the entire agreement between Assignor and Landlord with respect to Premises.  
b.  The Lease is in full force and effect.
c. Assignor is not in default in the performance of any of its obligations under the Lease and there is not now any fact or condition which, with notice or lapse of time or both, would constitute such a default.  

d. Landlord is not in default in the performance of any of its obligations under the Lease and to Assignor’s knowledge, there is not now any fact or condition which, with notice or lapse of time or both, would constitute such a default.  
e. The Lease or any interest therein has not been previously assigned, transferred, conveyed or pledged by Assignor.

f. Assignor’s interest in the Lease is free and clear of all liens, restrictions, security interests and other encumbrances of any kind or nature whatsoever.
g. There are no claims or threatened claims outstanding against Assignor that arose or may arise in connection with the Premises.
h. Assignor does not have any unpaid obligations for labor, service or materials provided in connection with the Premises.
i. Assignor has paid all fixed and additional rent and all other sums due and payable under the Lease in full and the rental payment for the month of ____________ has been prepaid in full.
j. The commencement of the Lease term is _______ and the end of the Lease term is _______, unless sooner terminated as provided in the Lease.
k. Assignor received possession of the Premises from Landlord in the condition required to be delivered to Assignor under the Lease and all work required to be performed by Landlord has been fully completed.   
3. Landlord’s Consent and Release.  Landlord, as present and sole owner and holder of all the landlord’s right, title and interest in, to and under the Lease hereby irrevocably consents to this Assignment, including, but not limited to: (a) Assignor’s assignment of the Lease to Assignee, and Assignee’s assumption of all the rights and obligations of the Lease, arising on and after the Effective Date, including, but not limited to the renewal option contained in Section ____ of the Lease; (b) Assignor’s transfer to Assignee of all leasehold improvements and fixtures located in the Premises which are the property of Assignor; and (c) the transfer by Assignor to Assignee of the security deposit.  Landlord hereby waives any provision of the Lease prohibiting or conditioning any assignment and assumption of the Lease as described in this Assignment.  Landlord hereby releases Assignor from any and all obligations owing under the Lease arising on or after the Effective Date.   

4. Representations and Warranties of Landlord.   In consideration of the assumption of the Lease by Assignee set forth herein, Landlord represents and warrants to Assignee as follows:

a. A true, correct and complete copy of the Lease, as modified or amended, is attached hereto as Exhibit A and the Lease constitutes the entire agreement between Assignor and Landlord with respect to Premises.  
b. The Lease is in full force and effect.
c. Landlord is not in default in the performance of any of its obligations under the Lease and there is not now any fact or condition which, with notice or lapse of time or both, would constitute such a default.  

d. To Landlord’s knowledge, Assignor is not in default in the performance of any of its obligations under the Lease there is not now any fact or condition which, with notice or lapse of time or both, would constitute such a default.  

e. To Landlord’s knowledge, there are no claims or threatened claims outstanding against Assignor that arose or may arise in connection with the Premises.

f. Assignor does not have any unpaid obligations to Landlord for labor, service or materials provided in connection with the Premises.
g. Assignor has paid all fixed and additional rent and all other sums due and payable under the Lease in full and the rental payment for the month of ____________ has been prepaid in full.

h. The commencement of the Lease term is _______ and the end of the Lease term is _______, unless sooner terminated as provided in the Lease.

i. Landlord does not have any right to cancel or terminate the Lease prior to the expiration of the term of the Lease.  

5. Amendment of Lease.  Notwithstanding anything to the contrary contained in the Lease, the Lease is hereby expressly modified and supplemented as follows: [INSERT AS APPLICABLE]
6. Indemnifications.  Assignor shall, at its own cost and expense, protect, defend, indemnify and save Assignee, its parents, subsidiaries and affiliates, and its successors and assigns, harmless from and against any and all losses, claims, demands, damages, liabilities, costs, expenses (including, but not limited to, reasonable attorneys’ fees), judgments and amounts paid in settlement in connection with any threatened, pending or completed action, suit, claim, proceeding or investigation arising out of, pertaining to or resulting in any way from: (a) the breach of any representation, warranty or agreement of Assignor set forth in this Assignment; (b) the failure of Assignor to perform any obligation required by this Assignment to be performed by Assignor; (c) the use or occupancy of the Premises by Assignor or Assignor’s agents, employees, contractors or invitees prior to the Effective Date; or (d) any acts or omissions of Assignor or Assignor’s agents, employees, contractors or invitees.  Assignor shall defend any claim covered by this indemnity using counsel reasonably acceptable to Assignee.

Assignee shall, at its own cost and expense, protect, defend, indemnify and save Assignor, its parents, subsidiaries and affiliates, and its successors and assigns, harmless from and against any and all losses, claims, demands, damages, liabilities, costs, expenses (including, but not limited to, reasonable attorneys’ fees), judgments and amounts paid in settlement in connection with any threatened, pending or completed action, suit, claim, proceeding or investigation arising out of, pertaining to or resulting in any way from: (a) the breach of any representation, warranty or agreement of Assignee set forth in this Assignment; (b) the failure of Assignee to perform any obligation required by this Assignment to be performed by Assignee; (c) the use or occupancy of the Premises by Assignee or Assignee’s agents, employees, contractors or invitees after the Effective Date; or (d) any acts or omissions of Assignee or Assignee’s agents, employees, contractors or invitees.  Assignee shall defend any claim covered by this indemnity using counsel reasonably acceptable to Assignor.

7. General Provisions.
a. Effect.  The provisions of this Assignment shall control over any inconsistent provisions in the Lease.

b. Ratification.  Except as is herein amended, the Lease is hereby ratified and confirmed in all respects and all other terms of the Lease shall remain in full force and effect.

c. Successors.  This Assignment shall be binding upon the parties, and their successors, assigns, heirs, executors and administrators.  The rights and obligations contained in this Assignment shall continue notwithstanding changes in the persons or entities that may hold any leasehold or ownership in the Premises.

d. Costs and Attorneys’ Fees.  In the event a suit should be brought to enforce this Assignment, the prevailing party will be entitled to recover its costs, including reasonable attorneys’ fees from the non-prevailing party.

e. Authority.  Each of the parties executing this Assignment represents and warrants that: (i) the person executing this Assignment on its behalf has been duly authorized by the party to execute and deliver this Assignment on the party’s behalf and that this Assignment is binding upon that party according to its terms; and (ii) this Assignment constitutes the valid and binding agreement and obligation of such party, enforceable in accordance with its terms.  
f. Notices.   Any notices to be given under the Lease shall be given as required under the Lease and shall be delivered to the parties at the addresses shown below or at such other address as a party may designate in writing:

LANDLORD:







Facsimile No.:   (___) 



ASSIGNEE:








______________________________

Telephone No.: (___) ____________

Facsimile No.:   (___) 



ASSIGNOR:








______________________________

Telephone No.: (___) ____________

Facsimile No.:   (___) 



g. Waivers; Time.  No waiver shall arise or result from any act or omission on the part of any party to this Assignment unless expressly made in each instance in writing and signed by such party.  Time is of the essence in each provision of this Assignment.

h. Validity.  If a court of competent jurisdiction determines that any portion of this Assignment is invalid or unenforceable, that determination shall not affect the validity or enforceability of the remaining provisions of this Assignment.

i. Entire Agreement.  This Assignment constitutes the entire agreement among the parties, and supersedes any conflicting provision of the Lease and any oral or written understandings relating to the Lease.  This Assignment may be modified only by written agreement between the parties or their successors subsequent to the date of this Assignment.

j. Counterparts.  This Assignment may be executed in counterparts, each of which shall be deemed an original, and all of which shall constitute one instrument, and the signature of any party to any counterpart shall be deemed the signature to and may be appended to any other counterpart.
k. Severability.  If any provision, clause or part of this Assignment, or the application thereof under certain circumstances, is held invalid, the remainder of this Assignment, or the applications of each provision, clause or part under other circumstances, shall not be affected thereby.

l. Headings.  Article, section and subsection headings contained in this Assignment are inserted for convenience of reference only, shall not be deemed to be a part of this Assignment for any purpose, and shall not in any way define or affect the meaning, construction or scope of any of the provisions herein.

m. Survival of Representations and Warranties.  All representations and warranties made in this Assignment shall survive the execution and delivery hereof.

n. Choice of Law.  This Assignment shall be governed by the laws of the State in which the Premises are located.
o. Amendment and Modification of Assignment.  No change, amendment or modification of any provision of this Assignment or waiver of any of its terms shall be valid unless set forth in writing and signed by the party to be bound thereby.
[INSERT SIGNATURE AND NOTARY BLOCKS FOR LANDLORD, ASSIGNOR & ASSIGNEE] 
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