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I.
Introduction


This presentation focuses on construction law issues in the State of Washington that an owner should be aware of in the commercial lease context.  It addresses various risks an owner may face when entering into a commercial lease that provides for improvement of the relevant leasehold premises and how the owner might reduce those risks.


Initially, we will look at some common risks encountered by owners on construction projects.  We will then discuss, from an owner’s perspective, some significant terms and conditions typically contained in construction contracts.  Finally, we will review the Washington mechanics’ lien statute from an owner’s perspective.

II.
Common Risks on Construction Projects


This section discusses a number of common risks that owners encounter on construction projects.

A. Scheduling

When entering into a construction contract, an owner should be particularly aware of the cost impacts an aggressive schedule, such as that often associated with improvements on a leasehold interest, may have on the general contractor.  If the schedule and the potential cost impacts are not appropriately addressed in the contract, the owner may find itself facing significantly more disputes with the general contractor regarding requests for additional compensation and/or additional time.  In this regard, an owner requesting a particularly restrictive schedule should recognize it may also need to assume some liability for acceleration costs.  Addressing these issues prior to work commencing will ensure the general contractor’s ability to provide the quality of work expected while also reducing later claims against the owner.

B. Ambiguous Contract Documents
To the best of its ability, an owner should avoid ambiguous language in its contract documents as such language may give rise to owner liability for damages incurred by the general contractor due to latent or subtle ambiguities.  See, generally, P.R. Burke Corp. v. United States, 47 Fed.Cl. 340 (2000).  Only where ambiguities are deemed to be patent or obvious will they be construed against the contractor.  J&H Reinforcing and Structural Erectors, Inc. v. United States, 50 Fed.Cl. 570 (2001).   
C. Failure to Disclose
An owner should be aware that it has an implied duty to disclose to its general contractor information that may materially affect the general contractor’s performance.  An owner’s failure to make such disclosures may result in the owner owing to the general contractor those extra costs associated with the non-disclosure.  While the owner’s duty to disclose typically does not relate to information generally available from outside sources or to information as to the complexity of the project that should have been determined by the general contractor, it may extend to information that is deemed to be knowledge-specific to the owner.

D. Directing the General Contractor’s Work
For numerous reasons, an owner should avoid at all costs directing a general contractor’s means and methods of performing the work as such direction will typically only lead to the general contractor asserting that any problems on the project were caused by the owner.  In this regard, the general contractor may seek damages it alleges it incurred as a result of the owner’s involvement in directing the manner in which the general contractor performed its work.
E. Differing Site Conditions

Claims related to differing site conditions are a common source of owner risk.  Unfortunately, the associated risk is often difficult to assess prior to construction.  Even if an owner chooses to incur the cost related to obtaining a geotechnical report, borings, and soil tests, such assessments will not necessarily detect all changes in the site conditions.  However, obtaining such assessments will provide an owner with some idea of anticipated conditions and provide a baseline whereby the general contractor will be entitled to compensatory and scheduling relief only if the conditions are other than that addressed in initial reports and/or tests.
III. Significant Terms and Conditions in

Construction Contracts

The following discussion relates to a number of significant provisions typically contained in construction contracts.

A.
Limitations on Liability


A limitation of liability clause in a contract places a cap on the amount of liability that may be assessed against a party to the contract.  In the context of a commercial lease that includes construction, such a clause typically limits the damages an owner may recover against the contractor.


Under Washington law, such a clause is valid and enforceable unless it is otherwise determined to be unconscionable.  RCW 62A.2-719; M.A. Mortenson Co., Inc. v. Timberline Software Corp., 140 Wn.2d 568, 998 P.2d 305 (2000).


While the standard AIA forms do not contain a limitation of liability clause, it is not uncommon to see such a clause in a revised version of an AIA form or an otherwise nonstandard contract for purposes of limiting a contractor’s liability under the contract.


From an owner’s perspective, such a clause potentially carries significant risk and, if at all possible, should be deleted from the contract to ensure that the owner can recover from a contractor all the damages to which it is entitled in a dispute.  In the event a contractor is unwilling to delete the clause or the owner otherwise agrees to it, the owner should be aware of the risk associated with agreeing to the clause.  See, e.g., Valhal Corp. v. Sullivan Assoc., Inc., 44 F.3d 195 (1995)(despite developer’s claim for damages exceeding $2 million, architect was only liable for a maximum of $50,000 given enforceable limitations of liability clause contained in parties’ contract).  At the very least, the owner should approach the contractor about increasing the amount of the applicable cap.  In this regard, the owner may propose a clause that provides for a cap of a particular dollar amount or the available insurance proceeds, whichever is more.  However, the owner will also want to impose higher insurance requirements upon the contractor.

B.
Waiver of Consequential Damages


Consequential damages generally include items such as loss of use of a facility, loss of market position, economic losses endured by an owner’s customers, and lost profits.  The standard AIA contract provides for an owner’s unconditional waiver of its right to recover consequential damages.


An owner’s forfeiture of this right, however, results in its waiver of the most effective leverage it has to ensure prompt completion of a project as there is little, if any, motivation for a contractor to mitigate delays.


While waiving consequential damages may serve an express purpose for a specific contract, it should typically be deleted by an owner.

C.
Limitations on Delay Damages


Washington law differs significantly from that of many other jurisdictions in that it specifically deems as against public policy, void and unenforceable contract provisions prohibiting payment to a contractor for delays.

Any clause in a construction contract that waives, releases or extinguishes the rights of a contractor, subcontractor, or supplier to damages or an equitable adjustment for an unreasonable delay which is caused by the acts or omissions of the contractee is against public policy and is void and unenforceable.  RCW 4.24.360; see, also, Scoccolo Const., Inc. v. City of Renton, 145 P.3d 371, 2006 WL 3030575 (2006).

Based on the Supreme Court’s ruling in the Scoccolo matter for purposes of enforcing a “no damages for delay” clause as it relates to the contractor’s ability to recover damages for delays caused by parties other than the owner, an owner should be careful not to enter into agreements or act in a way that may allow a court to conclude that the third parties were acting for the owner

As it relates to delays caused by an owner or a party found to be acting for an owner, the statute notably only forbids those clauses that prohibit damages for “unreasonable” delay.  The term “unreasonable,” however, is not defined in the statute, which essentially allows the parties to a contract the opportunity to define “unreasonable” in the context of the particular project.  Depending upon the type of work involved, owners can include specific language identifying certain known risks or conditions related to that work, thereby elevating the threshold for determining whether a resulting delay is “unreasonable.”  Setting forth the relevant threshold should reduce the need for the court to render its own determination as to whether or not the delay was unreasonable and, in turn, reduce the risk to the owner for delay damages

D.
Forum Selection


Washington public policy strongly favors the enforcement of forum selection clauses.  RCW 4.12.080; Keystone Masonry, Inc. v. Garco Const., Inc., ___ P.3d ___, 2006 WL 3199272 (2006).


When entering into an agreement with a contractor, an owner should be aware of any forum selection clause contained in the agreement and determine whether the specified forum is acceptable to the owner as there is little, if any, possibility that a court would later allow the owner to seek a change of venue in a subsequent dispute between the parties.


In fact, an attempt to seek such a change of venue could result in an assessment of attorneys’ fees.  An owner should also keep this in mind in the event it is faced with a contractor either filing suit in a venue other than that specified in the parties’ contract or attempting to otherwise change the venue of an action pending in the specified venue.

E.
Compliance With Contractual Notice And Claim Provisions


For purposes of defending itself against claims by a contractor, an owner should be aware of Washington law as it relates to an owner’s ability to waive certain contractual notice and claim provisions, thereby allowing a contractor to proceed with claims that may otherwise be waived by the contractor’s own failure to comply with those provisions.

A contractor’s failure to comply with contractual notice and claim provisions will result in a complete bar of its claims unless the owner unequivocally waived the requirements under such provisions.  Mike M. Johnson, Inc. v. County of Spokane, 150 Wn.2d 375, 78 P.3d 161 (2003); Weber Construction, Inc. v. County of Spokane, 124 Wn. App. 29, 98 P.3d 60 (2004).

As an owner, include in your contract express and specific contractual notice provisions and claims procedures with which the contractor must comply when pursuing a claim.  In the event of any dispute, for purposes of defending a claim, note whether the contractor does, in fact, comply with such provisions.  Also, be careful not to act or fail to act in a manner that may be interpreted by the contractor (and the court) as a waiver of those provisions.  

As demonstrated by Weber, even though the contractor did not necessarily comply with the claims procedures, its failure was due to the owner’s failure to provide the contractor with information necessary for its ultimate compliance with the contractual requirements.  It was also the owner’s specific statements to the contractor in Mike M. Johnson that it was not waiving the contractual requirements that contributed to the court’s conclusion that the owner had not, in fact, waived the requirements.  Both instances demonstrate how an owner’s acts or omissions can determine whether or not a contractor may proceed with its claim and, in that regard, an owner should always be cautious of its interactions with a contractor as it relates to potential claims.

IV.
Liens

A. Who may assert a lien and what is lienable?

The Revised Code of Washington provides a broad definition as to who can assert a lien:

. . . [A]ny person furnishing labor, professional services, materials, or equipment for the improvement of real property shall have a lien upon the improvement for the contract price of labor, professional services, materials, or equipment furnished at the instance of the owner, or the agent or construction agent of the owner.

RCW 60.04.021.

Only the interest of the owner at whose direction the labor, professional services, materials, or equipment were furnished shall be subject to the lien.  RCW 60.04.051.

B. Can a bond be recorded in lieu of the lien?


If an owner disputes the correctness or validity of a claim of lien and wishes to clear the claim of lien from the property title pending resolution of the dispute, the owner may record a bond issued by a surety company in lieu of the claim of lien.  RCW 60.04.161.

C. How does an owner defend against a lien?


An owner should be aware of possible defenses it may have in the event a claim of lien is filed against its property.


1.
Frivolous lien

RCW 60.04.081 allows an owner who believes a claim of lien to be frivolous and made without reasonable cause or clearly excessive to move the court for an order directing the lien claimant to appear before the court and show cause why its lien should not be released.  If the court ultimately determines the lien is frivolous and made without reasonable cause or clearly excessive, the court will issue an order releasing the lien or reducing it if clearly excessive and awarding attorneys’ fees to the owner to be paid by the lien claimant.  If the court, however, concludes that the lien is not frivolous and was made with reasonable cause and is not clearly excessive, the court shall issue an order stating as much and awarding costs and reasonable attorneys’ fees to the lien claimant to be paid by the owner.


2.
Proper filing and service of a lien


A claim of lien must be recorded no later than 90 days after the party claiming a lien has ceased to furnish labor, professional services, materials, or equipment.  If the claimant fails to properly or timely serve the claim of lien, the claimant forfeits any right it may otherwise have to attorneys’ fees and costs against the owner.  RCW 60.04.091.


3.
Timely foreclosure of a lien


A claimant must bring an action to enforce its lien within eight calendar months after the claim of lien is recorded and must serve the owner within 90 days of the date of filing the action.  RCW 60.04.141.

D. Can an owner withhold funds from a prime contractor?


During the pendency of a lien action, an owner is entitled to withhold from a prime contractor the amount of money for which a claim is recorded by any subcontractor, supplier or laborer.  RCW 60.04.151.  
Should the lien action result in a judgment against the owner or the owner’s property, the owner shall be entitled to deduct from amounts due and owing to the prime contractor the principal amount of the judgment plus such costs (including interest and attorneys’ fees) as the court deems just and equitable.

E. How does an owner ensure a lien has been released?


Because a general contractor’s waiver of any liens against an owner’s property is not binding on the general contractor’s subcontractors and suppliers, it is particularly important that an owner require the general contractor to provide to the owner an executed lien release, not only for the general contractor, but for all of the general contractor’s subcontractors and suppliers.  This is to ensure that the owner can defend itself against any later improper claims for lien made by the general contractor, as well as its subcontractors and suppliers.


RCW 60.04.071 provides that, upon payment and acceptance of the amount due to a lien claimant and upon demand of the owner or the person making payment, the lien claimant must immediately prepare and execute a release of all lien rights for which the payment was made and deliver the executed release to the person making the payment.  Should it become necessary for the person making payment to bring suit to compel deliverance of the release, and the court determines the delay in delivery was unjustified, the court will award to the person making payment the costs of the action, including reasonable attorneys’ fees and any damages.

To further ensure that an owner’s property remains unencumbered throughout the length of a project, the owner may want to request that the general contractor provide to the owner lien releases with each progress payment provided for under the parties’ contract.  Lending institutions may also require such partial waivers prior to disbursing progress payments.  

For purposes of partial waivers, owners can require that the general contractor and its subcontractors and suppliers sign either conditional or unconditional waivers.  A conditional lien release will take effect only upon payment of the sum stated on the face of the release.  A final waiver is not necessarily contingent upon the payment of funds by the owner and is typically more comprehensive in scope as it extinguishes any and all claims of the general contractor and its subcontractors and suppliers as to the project in its entirety.

Return Address:

CLAIM OF LIEN

	Reference # (If applicable)   n/a




(Please print last name first)

Grantor(s) (Owner):  (1) _____________________  (2) _____________________  Add’l on pg __
Grantee(s) (Claimants): (1) ___________________  (2) _____________  Add’l on pg __
Legal Description (abbreviated): __________________________________  Add’l legal is on pg ____
Assessor’s Property Tax Parcel / Account # ________________________________________________


_______________, Claimant, vs. ________________, (name of person indebted to Claimant)

Notice is hereby given that the person named below claims a lien pursuant to chapter 60.04 RCW.  In support of this lien the following information is submitted:

1.
NAME OF LIEN CLAIMANT: 
TELEPHONE NUMBER: 

ADDRESS:   

2.
DATE ON WHICH THE CLAIMANT BEGAN TO PERFORM LABOR, PROVIDE PROFESSIONAL SERVICES, SUPPLY MATERIAL OR EQUIPMENT OR THE DATE ON WHICH EMPLOYEE BENEFIT CONTRIBUTIONS BECAME DUE:


3.
NAME OF PERSON INDEBTED TO THE CLAIMANT: 


4.
DESCRIPTION OF THE PROPERTY AGAINST WHICH A LIEN IS CLAIMED (Street address, legal description or other information that will reasonably describe the property): 


5.
NAME OF THE OWNER OR REPUTED OWNER (If not known state “unknown”): 


6.
THE LAST DATE ON WHICH LABOR WAS PERFORMED; PROFESSIONAL SERVICES WERE FURNISHED; CONTRIBUTION TO AN EMPLOYEE BENEFIT PLAN WERE DUE; OR MATERIAL OR EQUIPMENT WAS FURNISHED:


7.
PRINCIPAL AMOUNT FOR WHICH THE LIEN IS CLAIMED IS:


8.
IF THE CLAIMANT IS THE ASSIGNEE OF THIS CLAIM SO STATE HERE:  

_______________________________, Claimant

_______________________________________

_______________________________________

_______________________________________

(Phone number, address, city and state of claimant)

STATE OF WASHINGTON

)






)  ss.

COUNTY OF _______________
)


___________________, being first duly sworn, on oath states:  I am the claimant (or attorney of the claimant or administrator, representative, or agent of the trustees of an employee benefit plan) above named; I have read or heard the foregoing claim, read and know the contents thereof, and believe the same to be true and correct and that the claim of lien is not frivolous and is made with reasonable cause, and is not clearly excessive under penalty of perjury.


SUBSCRIBED AND SWORN to before me this _______ day of _____________, 2006.


(Print Name)
Notary Public in and for the State of Washington, residing at 


My Commission Expires: 


INTERIM LIEN/CLAIM WAIVER
FROM:




PROJECT:


Contact Person:


Project Manager:





Contact Telephone:


Project Telephone:




	CONDITIONAL RELEASE

   The undersigned does hereby acknowledge that upon receipt by the undersigned of a check from ____________ in the sum of $___________ and when the check has been properly endorsed and has been paid by the bank upon which it was drawn, this document shall become effective to release pro tanto any and all claims and rights of lien which the undersigned has on the above referenced job.  This release covers a progress payment for labor, services, equipment, materials furnished and/or claims through

 ___________ only and does not cover any retention or items furnished after that date.  Before any recipient of this document relies on it, said party should verify evidence of payment to the undersigned.

I CERTIFY UNDER PENALTY OF PERJURY UNDER LAWS OF THE STATE OF WASHINGTON THAT THE ABOVE IS A TRUE AND CORRECT STATEMENT.

Signature:


(Authorized Signature)



(Title)

Dated this 

 at 



(City, State, Zip Code)


	UNCONDITIONAL RELEASE

   The undersigned does hereby acknowledge that the undersigned has been paid and has received progress payments in the sum of $  
 for labor, services, equipment or materials furnished to the above referenced job and does hereby release pro tanto any and all claims and rights of lien which the undersigned has on the above referenced job.  This release covers all payments for labor services, equipment, materials furnished and/or claims to the above referenced job through (Date:)   
   only and does not cover any retention or items furnished after that date.
NOTICE THIS DOCUMENT WAIVES RIGHTS UNCONDITIONALLY AND STATES THAT YOU HAVE BEEN PAID FOR GIVING UP THOSE RIGHTS.  THIS DOCUMENT IS ENFORCEABLE AGAINST YOU IF YOU SIGN IT, EVEN IF YOU HAVE NOT BEEN PAID.  IF YOU HAVE NOT BEEN PAID, USE A CONDITIONAL RELEASE FORM.

I CERTIFY UNDER PENALTY OF PERJURY UNDER LAWS OF THE STATE OF WASHINGTON THAT THE ABOVE IS A TRUE AND CORRECT STATEMENT.

Signature:


(Authorized Signature)



(Title)

Dated this 

 at 



(City, State, Zip Code)




FINAL LIEN/CLAIM WAIVER AND RELEASE

TO WHOM IT MAY CONCERN:


                         (the "Releasing Party") has furnished labor or services, or supplied materials or equipment for construction on the                            project (the "Project") at the property commonly known as                        , located at                            , as more particularly described on Exhibit 1 attached hereto (the "Property").


The Releasing Party hereby unconditionally waives and releases any and all liens, claims of lien, rights to lien, or claims against or with respect to _______________________________________ who/which is the Owner of the Property, _______________________ which is the construction lender for the Project, any higher-tier contractor or subcontractor, or other party holding an interest in the Property (collectively, the "Released Parties"), or against or with respect to the Project, the Property, improvements to the Property and labor, services, materials, fixtures, apparatus and machinery furnished for the Property (collectively, the "Released Properties"); PROVIDED, that this waiver and release shall not be effective with respect to any retention withheld, which the Releasing Party represents to equal $                      [INSERT "N/A" IF NO RETAINAGE WITHHELD OR ALL RETAINAGE HAS BEEN RELEASED] as of the date hereof.


The Releasing Party expressly acknowledges that it has been paid all amounts due and owing to it for work, services, material or equipment in connection with the Project except retention to the extent indicated above, and the Releasing Party represents and warrants that all amounts due and owing to consultants, subcontractors and suppliers at every tier below the Releasing Party in connection with this Project have been paid.


If any lien or claim is made or filed by the Releasing Party or any of its lower tier consultants, subcontractors, suppliers or laborers at any tier against or with respect to any of the Released Parties or any of the Released Properties, then the Releasing Party (1) shall immediately release and discharge, or secure the release or discharge of such lien or claim and (2) shall indemnify, defend and hold harmless the Released Parties from and against any and all costs, damages, expenses, court costs and attorney fees arising from such lien or claim or any litigation resulting from such lien or claim.


I CERTIFY UNDER PENALTY OF PERJURY UNDER LAWS OF THE STATE OF WASHINGTON THAT THE ABOVE IS A TRUE AND CORRECT STATEMENT.







____________________________________








       (the Releasing Party)

DATED:________________________________
By:_________________________________









      (Signature)








   __________________________________








            (Print Name)








Its:_________________________________








            (Print Title)
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