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INTRODUCTION

The purpose of this portion of our CLE is to present a simulation of a real-life negotiation over the most commonly debated lease provisions, with side comments and audience participation so that the reasons behind the negotiation are brought out.  The selection of clauses to be discussed at the oral presentation may vary depending on the extent to which such clauses have been discussed by speakers earlier in the CLE.  The clauses set forth below are for example and discussion purposes only.  The reader is encouraged to look at a variety of potential clauses before choosing the one that best serves his/her needs.


The clauses that we will discuss (time permitting) are:


1.
Confirmation of Rentable Area


2.
The "Gross Up" Clause


3.
Exclusions from Operation Expenses (and the implications of the "base year")


4.
Waiver and Indemnity



a.
Tenant Indemnity



b.
Release of Claims



c.
Landlord Indemnity



d.
Limitation of Indemnity



e.
Release; Waiver of Subrogation


5.
Assignment and Sublease (the return of recapture)


6.
Defaults


7.
Alterations (including removal of alterations)


8.
Continuous Operations


9.
Hazardous Waste


10.
Landlord's Security Interest


11.
SAND Agreements


12.
Offset or Abatement of Rent (and rental insurance)


13.
Use of Risers (and exclusive service providers)



1.
Confirmation of Rentable Area.  The following clause creates a situation in which the rentable area of the Lease is determined pursuant to BOMA standards after build-out of the tenant improvements.  This clause can affect both base rent (if quoted in dollars per square foot) and "Tenant's Share" of building expenses.  The questions that get debated are:  Should rent vary based on the actual measured square footage?  Is there a "best" standard of measurement?  Which party wants "Rentable Square Feet" and which party wants "Usable Square Feet"?  What is the difference between those two standards?  Are there other standards out there?




The actual Rentable Area of the Premises may vary from the amount set forth in Section 1(b), depending on the final contract documents for the Premises agreed to between Landlord and Tenant in accordance with the procedures set forth in Exhibit B.  Within thirty (30) days of the Commencement Date, Landlord shall certify in writing to Tenant the actual Rentable Area of the Premises.  If the actual Rentable Area varies from that stated in Section 1(b), (i) Base Rent shall be adjusted in accordance with the per square foot rental rate stated in Section 1(e), and (ii) Tenant's Share shall be adjusted in accordance with the formula stated in Section 5.  "Rentable Area" and "Useable Area" (and their components "Rentable Square Feet" and "Useable Square Feet") shall have the same meaning as set forth in the Standard Method for Measuring Floor Area in Office Buildings" (American National Standard ANSI Z65.1 ‑ 1980) published by Building Owners and Managers Association International.



2.
The "Gross Up" Clause.  The following clause, known as a "gross up" clause requires that common area expenses be calculated at all times as though the building were at least 95% leased.  This clause is often mistakenly objected to by tenant.  The question is, what is its real effect?  Whom does it benefit?  Is its effect different depending on whether the lease uses a Base Year or a complete pass through?  What happens if the clause is removed?




In the event the average occupancy level of the Building for the Base Year or any subsequent year is less than ninety five percent (95%), the actual Building Operating Costs for such year shall be proportionately adjusted to reflect those costs which Landlord estimates would have been incurred, had the Building been ninety five percent (95%) occupied during such year.



3.
Exclusions from Operation Expenses.  Earlier in the day, speakers discussed the fact that the landlord wants to pass through all operating expenses, to the tenant, and the tenant wants to avoid as many as possible.  The following is a laundry list of potential exclusions.  There are a number of variations on the theme.  Significant issues that tend to get overlooked, however, are the issues of who pays the deductible on insurance, who pays for compliance with Americans With Disability Act on and off the premises and/or for changes in code requirements, the extent to which capital improvements can be passed through, and the cost of special services provided to other tenants without charge.




Notwithstanding anything to the contrary contained in this Lease, the following items shall be excluded (or, as applicable, deducted) from the calculation of Tenant's Share of the Operating Costs: (A) the cost of repairs or other work occasioned by fire, windstorm or other casualty or loss in excess of the insurance proceeds therefor (or, if greater, the proceeds that would have been available had Landlord maintained the insurance required to be maintained by Landlord pursuant to this Lease), or by the exercise of eminent domain; (B) rental concessions or lease buy-outs; (C) the costs of renovating or otherwise improving or decorating, painting or redecorating space (exclusive of the Common Areas) for any tenants or other occupants of the Building, including, without limitation, Tenant; (D) the amounts by which the cost of any work or service performed for and electricity supplied to any tenant or occupant (other than Tenant) exceeds the greater of (i) the cost of the standard amount or level of such work, service or electricity provided to tenants or occupants of the Building in general, or (ii) the cost of the amount or level of work, service or electricity made available by Landlord to Tenant under this Lease; (E) depreciation; (F) overhead or profit paid to Landlord, subsidiaries or affiliates of Landlord, for services on or to the Building or Common Areas if and to the extent the cost therefor exceeds competitive costs for such services in comparable first-class office buildings located within five (5) miles of the Building were they not so rendered by Landlord, or by a subsidiary or affiliate of Landlord; (G) payments of principal, interest or other payments of any kind on any deeds to secure debt, mortgages, ground or underlying leases, or other hypothecations for security of all or any part of the Building or Common Areas by Landlord; (H) Landlord's general overhead and any other expense not directly related to the Building or Common Areas; (I) all items, services and/or goods for which Tenant or any other tenant, occupant, person or other party is obligated to reimburse Landlord or to pay third parties; (J) advertising and promotional expenses with respect to leasing space in or selling the Building; (K) brokerage, legal and professional fees expended by Landlord in connection with negotiating and entering into any leases and any related instruments (including, without limitation, guaranties, surrender agreements, leasing amendments and consents to assignment or subletting) with any tenant or other occupant of any portion of the Building, and the enforcement of any such instruments; or which are expended or incurred by Landlord in connection with the negotiation and entering of sale, ground lease, financing, partnership or similar transactions pertaining to the Building, or any portion thereof, and/or to Landlord or an interest in Landlord, including without limitation, promissory notes, security deeds, mortgages, ground or master leases, purchase and sale agreements, options, and any and all similar and/or related documents, instruments and agreement; (L) estate, inheritance, gift, franchise and income taxes of Landlord (except for any such tax which is levied in lieu of or in substitution for any current or future tax); (M) wages, salaries and other compensation paid to employees of the Landlord at the Building who are at or above the level of Building manager; (N) the costs and expenses of maintenance and operation of any parking facility in or serving the Building except to the extent that they exceed any revenues for parking received from such operation; (O) all items that would be capitalized under generally accepted accounting principles as of the date hereof; (P) the cost of defending against claims in regard to the existence or release of Hazardous Substances or Materials (as defined in Section 8(d)) or any future designated hazardous materials at the Building or Common Areas and costs of any clean-up of any such Hazardous Substances or Materials or future designated hazardous materials; (Q) costs and expenses incurred in connection with compliance with or the contesting or settlement of any claimed violation of law or requirements of law; (R) interest, penalties or damages incurred by Landlord under any agreement to which Landlord is a party by reason of the default of Landlord (unless such default is due to a valid or commercially reasonable business circumstance); (S) expenses incurred in connection with relocating tenants in the Building; (T) the cost of installing, operating and maintaining any specialty service or special facility such as an observatory, broadcasting facilities, health club, cafeteria or dining facility or luncheon club, other than those facilities generally made available to tenants of the Building without costs; (U) the costs of acquiring, securing, cleaning and maintaining works of art; and (V) all other items for which Tenant or any other tenant, occupant or other party compensates Landlord, so that no duplication of payments by Tenant or to Landlord shall occur.



4.
Waiver and Indemnity.  The most heavily debated clauses, and the clauses on which landlord and tenant attorneys are all over the map, are the waiver and indemnity clauses.  These generally contain four major elements:  (a) a tenant obligation to indemnify landlord for certain actions; (b) a tenant obligation to carry certain insurance; (c) a tenant release and waiver of subrogation; and (d) a compliance with the Washington State Tort Reform Act (often viewed as optional).  To these, in negotiation, are often added a landlord obligation to indemnify for certain matters, a limitation on the release of tenant's claims, landlord subrogation, and a landlord obligation to insure.  A modified version of a set of waiver and indemnity clauses is as follows:




a.
Tenant Indemnity.  Except as otherwise provided in this Section [what about waiver of subrogation] , Tenant shall indemnify, defend (using legal counsel acceptable to Landlord) and save Landlord, its partners, officers, agents, employees and contractors, Lenders and other tenants and occupants of the Building harmless from all claims, suits, losses, damages, fines, penalties, liabilities and expenses (including Landlord's personnel and overhead costs and attorneys fees and other costs incurred in connection with claims, regardless of whether such claims involve litigation) resulting from any actual or alleged injury (including death) of any person or from any actual or alleged loss of or damage to, any property arising out of or in connection with [vs. "to the extent caused by"] (i) Tenant's occupation, use or improvement of the Premises, or that of its employees, agents or contractors, (ii) Tenant's breach of its obligations hereunder [do you really want to "indemnify" against contractual breaches?], or (iii) any act or omission of Tenant or any subtenant, licensee, assignee or concessionaire of Tenant, or of any officer, agent, employee, guest or invitee of Tenant, or of any such entity in or about the Premises.  Tenant agrees that the foregoing indemnity specifically covers actions brought by its own employees.  This indemnity with respect to acts or omissions during the term of this Lease shall survive termination or expiration of this Lease.  The foregoing indemnity is specifically and expressly intended to, constitute a waiver of Tenant's immunity under Washington s Industrial Insurance Act, RCW Title 51, to the extent necessary to provide Landlord with a full and complete indemnity from claims made by Tenant and its employees, to the extent of their negligence.  Tenant shall promptly notify Landlord of casualties or accidents occurring in or about the Premises.  LANDLORD AND TENANT ACKNOWLEDGE THAT THE INDEMNIFICATION PROVISIONS OF SECTION 12 AND THIS SECTION 15 WERE SPECIFICALLY NEGOTIATED AND AGREED UPON BY THEM.



b.
Release of Claims.  Tenant hereby fully and completely waives and releases all claims against Landlord for any losses or other damages sustained by Tenant or any person claiming through Tenant resulting from any accident or occurrence in or upon the Premises, including but not limited to:  any defect in or failure of Building equipment; any failure to make repairs; any defect, failure, surge in, or interruption of Building facilities or services; any defect in or failure of Common Areas; broken glass; water leakage; the collapse of any Building component; or any act, omission or negligence of co‑tenants, licensees or any other persons or occupants of the Building, provided that Landlord may be held liable for actual damage to persons or property (excluding consequential damages such as lost profits) to the extent caused by the gross negligence or willful misconduct of Landlord.




c.
Landlord Indemnity.  Except as otherwise provided in this Section, Landlord shall indemnify, defend (using legal counsel acceptable to Tenant) and save Tenant, its board, officers, agents, employees and contractors harmless from all claims, suits, losses, damages, fines, penalties, liabilities and expenses (including Tenant's personnel and overhead costs and attorneys' fees and other costs incurred in connection with claims, regardless of whether such claims involve litigation) resulting from any actual or alleged loss of or damage to, any property arising out of or in connection with [to the extent caused] (i) Landlord's ownership, use or improvement of the Building, or that of its employees, agents or contractors, (ii) Landlord's breach of its obligations hereunder, or (iii) any act or omission of Landlord, or any partner, officer, agent or employee of Landlord, or of any such entity in or about the Building outside the Premises.  Landlord agrees that the foregoing indemnity specifically covers actions brought by its own employees.  This indemnity with respect to acts or omissions during the term of this Lease shall survive termination or expiration of this Lease.  The foregoing indemnity is specifically and expressly intended to constitute a waiver of Landlord's immunity under Washington's Industrial Insurance Act, RCW Title 51, to the extent necessary to provide Tenant with a full and complete indemnity from claims made by Landlord and its employees, to the extent of their negligence.  Landlord shall promptly notify Tenant of casualties or accidents occurring in or about the Premises or Building.  LANDLORD AND TENANT ACKNOWLEDGE THAT THE INDEMNIFICATION PROVISIONS OF SECTION 12 AND THIS SECTION 15 WERE SPECIFICALLY NEGOTIATED AND AGREED UPON BY THEM.



d.
Limitation of Indemnity.  In compliance with RCW 4.24.115 as in effect on the date of this Lease, all provisions of this Lease pursuant to which Landlord or Tenant (the "Indemnitor") agrees to indemnify the other (the "Indemnitee") against liability for damages arising out of bodily injury to Persons or damage to property relative to the construction, alteration, repair, addition to, subtraction from, improvement to, or maintenance of, any building, road, or other structure, project, development, or improvement attached to real estate, including the Building, (i) shall not apply to damages caused by or resulting from the sole negligence of the Indemnitee, its agents or employees, and (ii) to the extent caused by or resulting from the concurrent negligence of (a) the Indemnitee or the Indemnitee's agents or employees, and (b) the Indemnitor or the Indemnitor's agents or employees, shall apply only to the extent of the Indemnitor's negligence; PROVIDED, HOWEVER, the limitations on indemnity set forth in this Section shall automatically and without further act by either Landlord or Tenant be deemed amended so as to remove any of the restrictions contained in this Section no longer required by then applicable law.




e.
Release; Waiver of Subrogation.  Notwithstanding any other provision of this Lease, neither Landlord nor Tenant shall be liable to the other party or to any insurance company (by subrogation or otherwise) insuring the other party for any loss or damage to any building, structure or tangible personal property of the other occurring in or about the Premises or Building, even though such loss or damage might have been occasioned by the negligence of such party, its agents or employees, if such loss or damage is covered by insurance benefitting the party suffering such loss or damage or was required under the terms of this Lease to be covered by insurance procured by the party covering the loss [and so what insurance is Landlord required to carry after all?].


5.
Assignment and Sublease.  A strict assignment or sublease clause (1) prevents a Tenant from undercutting the Landlord in leasing space in the building, (2) limits the Tenant's ability to mitigate damages if has to vacate, (3) may allow Landlord to assert a default (and thus force a rent renegotiation) and generally contains important concepts and clauses.  One negotiated version is as follows:




ASSIGNMENT OR SUBLEASE.  Tenant shall not assign or encumber its interest in this Lease or the Premises or sublease all or any part of the Premises or allow any other person or entity (except Tenant's authorized representatives, employees, invitees, or guests) to occupy or use all or any part of the Premises without first obtaining Landlord's consent which Landlord may withhold or condition in its sole discretion, provided only that Landlord's consent shall not be withheld for an assignment or sublease in connection with a merger or acquisition where the surviving entity has a net worth immediately after the merger or acquisition equal to or greater than that of Tenant immediately prior to the merger or acquisition and the surviving entity will be carrying on the same business as Tenant was engaged in or is carrying on a business compatible with the other businesses in the Project and approved by Landlord, which approval shall not be unreasonably withheld. [alternate: not unreasonably withheld for tenants meeting Landlord's then-existing standards for creditworthiness and use]. No assignment or sublease shall release Tenant from the obligation to perform all obligations under this Lease. Any assignment, encumbrance or sublease without Landlord's written consent shall be voidable and at Landlord's election, shall constitute a default.  If Tenant is a partnership, a withdrawal or change, voluntary, involuntary or by operation of law of any partner, or the dissolution of the partnership, shall be deemed a voluntary assignment.  If Tenant consists of more than one person, a purported assignment, voluntary or involuntary or by operation of law from one person to the other shall be deemed a voluntary assignment.  If Tenant is a corporation, any dissolution, merger, consolidation or other reorganization of Tenant, or sale or other transfer of a controlling percentage of the capital stock of Tenant, or the sale of at least 25% of the value of the assets of Tenant shall be deemed a voluntary assignment, provided that Landlord's consent shall not be required for any public offering of securities. The phrase "controlling percentage" means ownership of and right to vote stock possessing at least 25% of the total combined voting power of all classes of Tenant's capital stock issued, outstanding and entitled to vote for election of directors.  This Section 19 shall not apply to corporations the stock of which is traded through an exchange or over the counter.  All rent received by Tenant from its subtenants in excess of the Rent payable by Tenant to Landlord under this Lease shall be paid to Landlord, or any sums to be paid by an assignee to Tenant in consideration of the assignment of this Lease shall be paid to Landlord.  In lieu of granting consent to any proposed Transfer for which Tenant is required to obtain Landlord’s consent, Landlord reserves the right to terminate this Lease or, in the case of subletting of less than all the Premises, to terminate this Lease with respect to such portion of the Premises, as of the proposed effective date of such Transfer, in which event Landlord may enter into the relationship of landlord and tenant with such proposed Transferee.  Notwithstanding the foregoing, Landlord’s recapture right shall not apply to a sublease if (a) the term of the sublease ends at least 1 year prior to the end of the term of the Lease and contains no extension rights, and (b) the total area subleased, including the sublease at issue, will be less than 80% of the Premises. If Tenant requests Landlord to consent to a proposed assignment or subletting, Tenant shall pay to Landlord, whether or not consent is ultimately given, $100 or Landlord's reasonable attorney's fees incurred in connection with such request, whichever is greater.



6.
Defaults.  What does it really mean not to be in default except after notice and an opportunity to cure?  Can the Landlord live with that?  What compromise is possible.  A negotiated default clause:




DEFAULT.  The occurrence of any of the following shall constitute a default by Tenant: (a) a failure to pay Rent or other charge when due  provided that Landlord shall not exercise any of its rights under this Section 20(a) until Landlord has given Tenant notice of such default and Tenant has failed to pay such rent or other charge within three (3) days of the effective date of such notice; (b) abandonment and vacation of the Premises (failure to occupy and operate the Premises for ten consecutive days while in default under this Lease shall be conclusively deemed an abandonment and vacation); or (c) failure to perform any other provision of this Lease, provided that Landlord shall not exercise any of its rights under this Section 20(c) until Landlord has given Tenant notice of such default and Tenant has failed to cure such default and provided further that if more than thirty (30) days are required to complete such performance, Landlord shall not exercise any of its rights if Tenant commences to cure such default within the thirty (30) day period and thereafter diligently pursues such cure completion.  The notice required by this Section is intended to satisfy any and all notice requirements imposed by law on Landlord and is not in addition to any such requirement..



7.
Alterations.  What alterations does the Tenant want to be able to do?  Non-structural?  Not affecting building systems?  Under $5,000?  Under $5,000 in the aggregate in any 12 month period?  When does Tenant want to know that it has to remove alterations?  What concessions can it get?  A negotiated clause.




ALTERATIONS.  Tenant shall not make any alterations to the Premises, or to the Project, including any changes to the existing landscaping, without Landlord's prior written consent.  If Landlord gives its consent to such alterations, Landlord may post notices in accordance with the laws of the state in which the premises are located.  Any alterations made shall remain on and be surrendered with the Premises upon expiration or termination of this Lease, except that Landlord may , within 30 days before or 30 days after expiration of the term, elect at the time it gives its consent to require Tenant to remove any alterations which Tenant may have made to the Premises.  If Landlord so elects, at its own cost Tenant shall restore the Premises to the condition designated by Landlord in its election, before the last day of the term or within 30 days after notice of its election is given, whichever is later.



8.
Continuous Operations.  In a retail setting, a continuous operations (in conjunction with a strict "use" clause and a restriction on assignment, is the landlord's assurance that the projected percentage rent will be achieved (or at least attempted), and that small shop space will not be devalued by (for example) a major anchor going dark or subleasing to some unattractive (e.g. thrift store) use.




The Percentage Rent is a material consideration for this Lease.  Accordingly, subject to the provisions of Paragraph XII, and except as provided in this Paragraph III, Lessee shall continuously during the entire Term, conduct and carry on Lessee's Permitted Uses and shall keep the Premises open for business and cause Lessee's business to be conducted therein during the usual business hours of each and every business day as is customary for businesses of like character; provided, however, that this provision shall not apply if the Premises should be closed and the business of Lessee is temporarily discontinued on account of strikes, lockouts or similar causes beyond the reasonable control of Lessee, or for remodeling, repair or renovation.  Lessee covenants and agrees to keep the Premises adequately stocked with merchandise, and with sufficient personnel, and to conduct its business in accordance with sound business practice.  If Lessee intends to cease business operations on the Premises, Lessee shall provide Lessor with no less than thirty (30) days prior written notice of such intent (provided that actual cessation shall also constitute notice).  Lessor shall, within sixty (60) days of receipt of Lessee's notice (or within ninety (90) days of actual cessation if Lessee fails to give notice), either elect to terminate this Lease on thirty (30) days notice or elect to have this Lease continue in effect as further provided hereunder.  If Lessee has given notice of cessation, and Lessor fails to respond within the sixty (60) days as required herein, such failure to respond shall be deemed an election to terminate this Lease.  If Lessor elects to have this Lease continue in effect notwithstanding the cessation of business, then Lessor's and Lessee's obligations under this Lease shall be modified as follows: (i) beginning with the first installment of Minimum Monthly Rent after such cessation of business, Lessee shall pay Lessor monthly in arrears, as "Dark Store Rent" (prorated for any partial month), an amount equal to one-twelfth (1/12th) the average Percentage Rent obligation of Lessee calculated by averaging the three highest years of Gross Sales in the seven years prior to the cessation of business (amounts due for the period occurring during the exchange of notices shall be paid with the first installment due after Lessor's notice of continuation of this Lease); and (ii) if the cessation of business continues for fifteen (15) months after commencement of cessation, then either Lessor or Lessee may terminate this Lease at any time thereafter by giving the other one hundred twenty (120) days prior written notice of such termination (provided that Lessee may nullify Lessor's notice of termination by causing the Premises to reopen for business within the one hundred twenty (120) day period, and provided further that nothing in this sentence shall delay the scheduled termination of this Lease by expiration of its then-existing term).  If Lessor terminates this Lease in response to Lessee's initial notice or cessation without notice, or either Lessor or Lessee terminates this Lease under subparagraph (ii) above then, except for obligations accruing prior to or as a result of termination (e.g. pre-termination rent or restoration obligations), neither party shall have any further rights against the other.



9.
Hazardous Waste.  Needless to say, hazardous waste is a significant issue in several situations.  The following are two portions of hazardous waste provisions that are often overlooked and/or heavily negotiated, namely the provision of information and indemnification.  




Information.  Tenant shall keep upon the Property, in a location accessible to Landlord on request during normal business hours, copies of all reports regard​ing hazardous or toxic materials in the Property that Tenant has provided to any governmental agency in the previous quar​ter.  Tenant shall, upon request and at Tenant's expense, provide Landlord with a copy of any such report as to which Landlord requests a copy.  In the event of any accident, spill or other incident involving hazardous or toxic matter that Tenant is required to report to any governmental agency, Tenant shall immediately report the same to Landlord and supply Landlord with all information and reports with respect to the same, together with Tenant's clean-up or remediation plan and schedule.  If such clean-up or remediation plan is not acceptable to Landlord in Landlord's sole discretion, Landlord may so notify Tenant and, upon 48 hours prior written notice (or without notice if so required by an emergency) may enter on the Premises to conduct the clean-up or remediation and charge Tenant the costs thereof as Additional Rent.  All information described herein shall be provided to Landlord regardless of any claim by Tenant that it is confidential or privileged, provided that, to the extent such information does not relate to a public hazard within the scope of Engrossed Senate Bill 5362 enacted by the 53rd Legislature in the 1993 Regular Session, State of Washington, Landlord shall not publish or dis​close the information to any third party.



Indemnification.  Tenant shall indemnify, defend and hold Landlord and lenders to Landlord ("Lender") harmless from any and all of the costs, fees, penalties, charges and expenses assessed against, or imposed, upon Landlord, and Lender (as well as Landlord's and Lender's attorneys fees and costs) as a result of Tenant's use, disposal, transportation, generation and/or sale of Hazardous Substances.  Landlord shall indemnify, defend and hold Tenant harmless from any and all of the costs, fees, penalties, charges and expenses assessed against, or imposed upon Tenant (as well as Tenant's attorneys fees and costs) as a result of (i) Hazardous Substances existing on the Premises as of the Commencement Date of the Lease, or (ii) Hazardous Substances thereafter used, disposed or generated on the Premises by Landlord.



10.
Landlord's Security Interest.  Landlords sometimes ask for a security interest in all of Tenant's personal property.  Is this reasonable?  What is its effect?  Does anyone ever enforce it?




Landlord reserves (and is hereby granted) a first and superior lien and security interest (which shall be in addition to and not in lieu of any statutory landlord's lien or security interest) on all fixtures, equipment and personal property (tangible and intangible) now or hereafter located in or on the Premises to secure all sums due from and all obligations to be performed by Tenant hereunder, which lien and security interest may be enforced by Landlord in any manner provided by law, including, without limitation, under and in accordance with the Uniform Commercial Code applicable in the State of Washington ("UCC").  The Lease shall constitute a Security Agreement under the UCC.  At Landlord's request, Tenant shall execute and file, where appropriate, all documents required under the UCC to perfect the security interest herein granted.  Landlord may, at Landlord's election, at any time file a photocopy of this Lease as a financing statement.  Upon the occurrence of an event of default by Tenant, Landlord may, in addition to any other remedies provided herein, enter upon the Premises and take possession of any and all fixtures, equipment and personal property (tangible and intangible) of Tenant situated on the Premises, without liability for trespass or conversion, and sell the same at public or private sale, with or without having such property at the sale, after giving Tenant five (5) days prior notice of the time and place of any public sale or of the time after which any private sale is to be made, at which sale the Landlord or its assigns may purchase unless otherwise prohibited by law.  The proceeds from any such disposition, less any and all expenses connected with the taking of possession, holding and selling of the property (including reasonable attorneys' fees and other expenses) shall be applied as a credit against the indebtedness secured by the security interest granted in this paragraph.  Any surplus shall be paid to Tenant or as otherwise required by law; and the Tenant shall pay all deficiencies forthwith.  In the event Landlord exercises its contractual or statutory lien rights or remedies such that Landlord is deemed to have taken possession of the Tenant's personal property and fixtures in and about the Premises, the Landlord shall not be deemed or considered a bailee of the Tenant's property, nor shall Landlord be responsible for or liable for the preservation, safety, or care of any of the Tenant's property.



For Letters of Credit, see Attachment 1.


11.
SAND Agreements.  We won't reproduce a Subordination and Non-Disturbance Agreement (in common parlance a SAND Agreement) here.  It is, however, the way in which a lessee ensures that if the lender forecloses, the lender will not extinguish (and then renegotiate) the lease.  A lease negotiation will often include both a SAND Agreement for the existing mortgagee and a form to be used in the case of future loans (as any good lease will require the lease to be automatically subordinate to new loans).  Issues that come up include what responsibilities and liabilities does the bank assume if it forecloses and what kinds of notices does the lessee have to give the bank in the case of default.


12.
Offset and Abatement of Rent.  The "rent" clauses of a lease always [or should always] provide for "rent without setoff or deduction of any kind".  Lessees, however, may want offsets or abatements if the premises are damaged, if an anchor tenant closes, if there is interruption of parking due to repairs, and any one of a number of different situations.  When is the Landlord going to provide offsets or abatement?  How does that tie in to who carries rental abatement insurance and for how long?  If you don't give a direct offset, how can the lessee be sure that it won't have to wait five years to collect any damages it might be due?

Form Letter of Credit Clause

56.
LETTER OF CREDIT.


a.
Amount of Letter of Credit.  Landlord and Tenant acknowledge and agree that, as of the date of this Lease and in accordance with this Section 56, (i) Tenant has caused the Letter of Credit, in the amount of One Hundred Thousand Dollars ($100,000) to be issued by the L/C Bank in favor of Landlord, and its successors, assigns and transferees; (ii) Tenant will cause the Letter of Credit to remain in full force and effect during the entire Term and thereafter until the earlier of the date Landlord acknowledges Tenant has completed all restoration obligations under the lease or 60 days after expiration or earlier termination of the Lease; and (iii) the initial Letter of Credit will be delivered to Landlord within fifteen (15) days after full execution of this Lease.  The specific requirements for the Letter of Credit and the rights of Landlord to make draws thereon will be as set forth in this Section 56.  Subject to this Section 56, but anything else in this Lease to the contrary notwithstanding, all of Tenant's rights and all of Landlord's obligations under this Lease are strictly contingent on Tenant's causing the Letter of Credit to remain in full force and effect during the entire Term.


b.
Payment and Holding of Draw Proceeds.  Immediately upon, and at any time or from time to time after, the occurrence of any one or more Draw Events, Landlord will have the unconditional right to draw on the Letter of Credit, in the full amount thereof or in any lesser amount or amounts as Landlord may determine, in its sole and absolute discretion, in accordance with this Section 56.  Upon the payment of Landlord of the Draw Proceeds, Landlord will hold the Draw Proceeds in its own name and for its own account, without liability for interest, and as security for the performance by Tenant of Tenant's covenants and obligations (theretofore or thereafter arising) under this Lease, and will be entitled to use and apply any and all of the Draw Proceeds from time to time solely to compensate Landlord hereunder.  Among other things, it is expressly understood that the Draw Proceeds will not be considered an advance payment of Basic Rent or Additional Rent or a measure of Landlord's damages resulting from any Event of Default hereunder (past, present or future).  Further, immediately upon the occurrence of any one or more Draw Events, Landlord may, from time to time and without prejudice to any other remedy, use the Draw Proceeds (whether from a contemporaneous or prior draw on the Letter of Credit) to the extent necessary to make good any arrearages of Basic Rent or Additional Rent, to pay to Landlord any and all amounts to which Landlord is entitled in connection with the pursuit of any one or more of its remedies hereunder, and to compensate Landlord for any and all other damage, injury, expense or liability caused to Landlord by any and all such Events of Default.  Any delays in Landlord's draw on the Letter of credit or in landlord's use of the Draw Proceeds as provided in this Section 56.b will not constitute a waiver by Landlord of any of its rights hereunder with respect to the Letter of Credit or the Draw Proceeds.  Following any such application of the Draw Proceeds, Tenant will either pay to Landlord on demand the cash amount so applied in order to restore the Draw Proceeds to the full amount thereof immediately prior to such application or cause the Letter of Credit to be replenished to its full amount thereunder.  Landlord will not be liable for any indirect, consequential, special or punitive damages incurred by Tenant arising from a claim that Landlord violated the bankruptcy code's automatic stay in connection with any draw by Landlord of any Draw Proceeds, Landlord's liability under such circumstances being limited to the reimbursement of direct costs as and to the extent expressly provided in this Section 56.  Nothing in this Lease or in the Letter of Credit will confer upon Tenant any property rights or interests in any Draw Proceeds; provided, however, that upon the expiration or earlier termination of this Lease, and so long as there then exist no Draw Events or Events of Default hereunder, Landlord agrees to return of any remaining unapplied balance of the Draw Proceeds then held by Landlord, and the Letter of Credit itself (if and to the extent not previously drawn in full) to the L/C Bank.


c.
Transferability.  If Landlord transfers its interest in the Premises, or any portion thereof, during the Term, Landlord may transfer the Letter of Credit and any and all Draw Proceeds then held by Landlord to the transferee and thereafter will have no further liability with respect to the Letter of Credit or the Draw Proceeds, including, without limitation, any liability for the return of the Letter of Credit.  Tenant is responsible for any and all fees or costs (whether payable to the L/C Bank or otherwise) in order to effect such transfer of the Letter of Credit.


d.
Additional Terms.  In addition to compliance with the other terms and conditions of this Section 6, the Letter of credit shall provide as follows:

In the event that you receive, prior to the expiration date herein set forth, any payment (from a source other than drafts drawn under this Letter of Credit) for invoices on the debtor's account and within ninety (90) days after receipt of said payment (i) a petition is filed by or against (Account Debtor) with a United Sates Bankruptcy Court; (ii) (Account Debtor) is the subject of any other proceeding, voluntary or involuntary, which under applicable State or Federal law could result in the return of such payment, then the expiration date hereof shall automatically be extended to a date that is one hundred twenty (120) days after the date of such filing, assignment or proceeding and, if this Letter of Credit has previously expired, our obligations hereunder shall be reinstated up to the amount of such payment only, but in no event more than (face amount) in aggregate.

D.
Applicable Definitions.


"Draw Event” means each of the following events:

(a)
the occurrence of any one or more of the following:  (i) Tenant's filing of a petition under any chapter of the Bankruptcy Code, or under any federal, state or foreign bankruptcy or insolvency statute now existing or hereafter enacted, or Tenant's making a general assignment or general arrangement for the benefit of creditors, (ii) the filing of an involuntary petition under any chapter of the Bankruptcy Code, or under any federal, state or foreign bankruptcy or insolvency statute now existing or hereafter enacted, or the filing of a petition for adjudication of bankruptcy or for reorganization or rearrangement, by or against Tenant (or its guarantor hereunder) and such filing not being dismissed within 60 days, (iii) the entry of an order for relief under any chapter of the Bankruptcy Code, or under any federal, state or foreign bankruptcy or insolvency statute now existing or hereafter enacted, (iv) the appointment of a "custodian," as such term is defined in the Bankruptcy Code (or of an equivalent thereto under any federal, state or foreign bankruptcy or insolvency statute now existing or hereafter enacted), for Tenant, or the appointment of a trustee or receiver to take possession of substantially all of Tenant's assets located at the Premises or of Tenant's interest in this Lease and possession not being restored to Tenant within 60 days, or (v) the subjection of all or substantially all of Tenant's assets located at the Premises or of Tenant's interest in this Lease to attachment, execution or other judicial seizure and such subjection not being discharged within 60 days; or

(b)
the failure of Tenant, not less than 30 days prior to the stated expiration date of the Letter of Credit then in effect, to cause an extension, renewal or replacement issuance of the Letter of Credit, at the reduced amount, if any, applicable under Section 56, to be effected, which extension, renewal or replacement issuance will be made by the L/C Bank, and, except as expressly provided in Section 56, will otherwise meet all of the requirements of the initial Letter of Credit hereunder, which failure will be an Event of Default under this Lease; or

(c)
the failure of Tenant to make when due any payment of Basic Rent, of any monthly installment of any Additional Rent, or pay any other monetary obligation within ten days after the amount is due {alternate text - within 10 days after receipt of notice of default from Landlord, which notice may be in the form of a proof of claim in the event of a bankruptcy filing}; or

(d)
the failure by Tenant to pay any amount due hereunder within 10 days after the amount is due;

(e)
the breach by Tenant of any non-monetary obligation hereunder which is not cured within ____ days from the date of the breach.  {Alternate text if Tenant won't permit a draw without notice and an opportunity to cure - the breach by Tenant of any non-monetary obligation hereunder which is not cured within ____ days after notice of the default from Landlord, which notice may be in the form of a proof of claim in the event of a bankruptcy filing, provided that if such failure cannot with due diligence by cured within ____ days, Tenant will have the right to cure the default if Tenant commences such cure promptly and within the _____ day period and thereafter diligently and prosecutes such cure to completion.}

"Draw Proceeds" means the proceeds of any draw or draws made by Landlord under the Letter of Credit, together with any and all interest accruing thereon.

"L/C Bank" means any United States bank which is approved by Landlord in Landlord's discretion.

"Letter of Credit" means that certain one-year irrevocable letter of credit, in the amount set forth in Section 56, issued by the L/C Bank, as required under Section 56 and, if applicable, as extended, renewed, replaced or modified from time to time in accordance with this lease, which letter of credit will be in substantially the same form as attached Exhibit B.
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